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Ii RIPENESS
This complaint is timely filed under 40 C.FR. § 7.120(b)(2).

The permit amendment was issued to Mobil Oil on December 2, 1999, which is within the 180 day limit. Exhibit | contains a letter
- documenting the authorization by TNRCC. It also contains a copy of a letter from the Sierra Club protesting the authorization.

The latest documentation of SO2 exceedences was provided in August 25 and -August 27, 1999, See Exhibit 2 for copies of these
documents. Although these violations were mot documented within the 180 day limit set cut in EPA’s implementing regulations,
complainants allege that this is a continuing violation that TNRC has not acted upon and thus not subject to the 180 dav limit. For this

reason, complainants request that this rule be waived.

The latest documentation of an H2S exceedence was provided in July 1999. See Exhibit 3 for records documenting this exceedence,
Although these violations were not documented within the 180 day limit set out in EPA’s implementing regulations, complainants
allege that this is a continuing violation that TNRCC has not acted upon and thus not subject to the 180 day limit. For this reason,

complainants request that this rale be waived.
III. BACKGROUND INFORMATION

OVERVIEW OF MOBIL'S QPERATIONS IN BEAUMONT

Mobil has a very large industrial operation adjacent to a residential area in the City of Beaumont. The operation consists of a large
refinery (SIC 2911), several chemical plants (SIC 2369, 2821} and a few smaller facilities (SIC 5171). The following is a list of
Mobil’s criteria air emissions in Jefferson County in 1997. Complainants assume that most if not all of these Facilities will be located

at the Beaumont site,

FACILITY NAME (SIC) TOTAL PLANT EMISSIONS
Mobii Oil Corporation Beaumont Refinery (2911) 35,908 tons
~— Mobil Chemical Company Olefins/Arcmatics Plant (2869) 1,949 tons
Mobil Chemical Company Polyethylene (2821) 351 tons
Mebil Chemical Company BCSP (2869) 150 tons
Mobit Pipeline Company (5171) 56 tons
Mobit Qil Corporation (5171} 42 tons
Mobil Qil Corporation Magpetco (5171) 12 tons
Total 38,668 tons

MOBIL OIL BEAUMONT REFINERY CRITERIA EMISSIONS BY POLLUTANT

Sulfur Dioxide \ 13,155 tons

Yolatile Organic Compounds 6,043 tdns

Carbon Monoxide 3,418 tons

Nitrogen Oxide 8,290 tons

Particulate Matter (PM10) . 2 tons
N

TOTAL " 35,908 tons






EMISSIONS DATA AND RANKINGS FOR MOBIL OIL, JEFFERSON COUNTY AND THE STATE

COMPARISON OF TEXAS REFINERIES TO REFINERIES NATIONWIDE

A state-by-state ranking of the performance of oil refineries by the Environmental Defense Fund shows that among states with four or
more refineries, Texas, Oklahoma, Montana and Wyoming refineries emit the greatest pollution per barrel of crude oil processed.
Texas’ 23 refineries emit the greatest quantitdes of toxic pollution per barrel of crude oil processed. The seven Texas refineries in the
bottom 20% overall of the 144 rankable refineries in the U.S. were Shell Odessa Refining Company (formerly known as Shell Qil
Products Company) in Odessa, Lyondell Citgo Refining Company in Houston, Phillips 66 Company in Borger, Specified Fuels &
Chemicals LLC (formerly known as Howell HC & Chemicals Incorporated) in Channelview, Coastal Refining & Marketing
Incorporated in Corpus Christi, Mobil Qil Corporation in Beaumont, and Shell Deer Park Refining Company (formerly known as

Shell Oil Products Company in Deer Park.

CATEGORIES IN WHICH JEFFERSON COUNTY RANKS IN THE TOP 10% FOR MAJOR CHEMICAL RELEASES WHEN
COMPARED TO OTHER COUNTIES IN THE U.S. (FROM EDF SCORECARD)

Total Environmental Releases

Air Releases

Totat Off-Site Transfers

Total Production-Related Waste
QOzone Depleting Potential

Cancer Risk Score

Non-Cancer Risk Score

Recognized Carcinogens

Recognized Developmental Toxicants
Recognized Reproductive Toxicants
16 Categories of Toxicants with Suspected Health Effects

CATEGORIES IN WHICH JEFFERSON COUNTY RANKS IN THE TOP 10% FOR MAJOR CHEMICAL RELEASES WHEN
COMPARED TO OTHER COUNTIES IN TEXAS (FROM EDF SCORECARD)

Total Environmental Releases

Air Releases

Water Releases

Total Production-Related Waste
Ozone Depleting Potential

Cancer Risk Score

Non-Cancer Risk Score

Recognized Carcinogens

Recognized Developmental Toxicants
Recognized Reproductive Toxicants
16 Categories of Toxicants with Suspected Health Effects

CATEGORIES IN WHICH THE MOBIL OIL REFINERY RANKS IN THE TOP (0% FOR MAJOR CHEMICAL RELEASES
WHEN COMPARED TO OTHER FACILITIES IN THE U.S. (FROM EDF SCORECARD)

Total Environmental Releases

Air Releases

Total Production-Related Waste

Cancer Risk Score

Recognized Developmental Toxicants

9 Categorics of Toxicants with Suspected Health Effects





. CATEGORIES N WHICH THE ivoJuw. VIL REFINERY RANKS IN THE TOP . .% rur MAJOR CHEMICAL RELEASES
WHEN COMPARED TO OTHER FACILITIES IN TEXAS (FROM EDF SCORECARD)

Total Environmental Releases

Air Releases

Cancer Risk Score

Recognized Developmental Toxicants

9 Categories of Toxicants with Suspected Health Effects

r

MOBIL OfL. BEAUMONT REFINERY CRITERIA POLLUTION RANKINGS IN 1997 AS COMPARED TO 30 TEXAS
REFINERIES

The Mobil Refinery ranked #1 in plant-wide criteria air emissions (35,908 tpy). Mobil’s emissions are 385% above the Texas refinery
average.

The Mobil Refinery ranked #1 in sulfur dioxide emissions (13,155 tpy). Mobil’s emissions are 521% above the Texas refinery
average.

The Mobil Refinery ranked #3 in volatile organic compound emissions (6043 tpy). Mobil’s emissions are 326% above the Texas
refinery average.

The Mobil Refinery ranked #1 in carbon monoxide emissions (8418 tpy). Mobil's emissions are 636% above the Texas refinery
average.

The Mobil Refinery ranked #5 in nitrogen oxide emissions (8290 tpy). Mobil’s emissions are 227% above the Texas refinery average.

Exhibit 4 contains additional information about the rankings of the Mabil Refinery in the these catergories.

MOBIL OIL TOTAL TOXIC RELEASE AND TOXIC AIR RELEASE RANKINGS IN JEFFERSON COUNTY IN 1997
Mobil Oil Beaumont Refinery ranks #2 and the three Mobil chemical plants rank #11, #13 and #23 in total environmental releases.
Mobil Qil Beaumont Refinery ranks #1 and the three Mobil chemical plants rank #9, #11 and #22 in total air releases.

Exhibit 5 contairs the rankings lists for facilities in Jefferson County on total environmental releases and total air releases.

MOBIL OIL AIR EMISSION RANKINGS [N JEFFERSON COUNTY IN 1997

The Mobil Refinery is the largest source of criteria air emissions in Jefferson County (335,980 tpy). Mobil Chemical Plants rank #9,
#16 and #32 in criteria air emissions in Jefferson County.

The Mobil Refinery is the second largest source of hydrogen sulfide emissions in Jefferson County (9.1392 tpy). The largest source of
hydrogen sulfide emissions, Clark Refining, is located in Port Arthur.

See Exhibit 6 for a listing of all sources of criteria air emissions and top ten hydrogen sulfide emissions sources in Jefferson County.

COMPLAINTS REGISTERED BY THE COMMUNITY

Residents of the affected area have been adversely affected by Mobil’s operations in Beaumont. These resments have registered
several complaints that may be associated with Mobil's operations, including:

(a) flaring;, -
(by odors (causing headaches, nausea. nose/eye irritation, unconsciousiess, etc),
(¢) fires;

(d) smoke; and -~
(e) soot on residents’ property.





According to TNRCC records, at icast .uneteen complaints were filed from April 14 46 to scptember 1997 against the Mobil Qil
Beaumont Refinery and Mobil Chemical Company. Only one complaint (October 1, 1996) led to the issuance of a notice of violation
for nuisance level odors. No formal enforcement action was taken on any of these complaints. The following arc some complaints

~ worth noting.

g On April 4, 1996, four complaints about soot all over complainanis” property were registered.  Although black particulate on
residents’ property was confirmed. no violation was documented since the source could not be identified.

On July 19, 1996, a complaint was registercd about a {ire at Mobil that was caused a student at bible school to experience a headache.
Although the complaint was confirmed. no violation was documented because Mobil complied with protocol for reporting upsct

conditions.

On June 4, 1997, a complaint was registered about odors that caused nausea and dizziness. An upset condition was reported by Maobil,
therefore a nuisance condition was not confirmed and no violation was issued.

TNRCC's failure to take any formal enforcement actions on any of these issues has clearly discouraged residents from filing any
additional complaints as their concerns will obviously be ignored by the agency.

The letter from the Sierra Club (dated 11/24/99) included in Exhibit | contains as an attachment a summary of complaints and
compiiance history for the facility since about 1996.

A class action lawsuit has been filed against Mobil Oil on behalf of over 1000 residents alleging negligence, gross negligence.
nuisance, trespass, unjust enrichment, strict liability, intentional infliction of emotional distress. and toxic assault and battery. A copy

of the text of this lawsuit is included in Exhibit 7.

IV. SPECIFIC ALLEGATIONS OF DISCRIMINATION

k(ﬂh’NRCC approved a permit amendment to Mobil’s Beaumont Refinery on December 2, 1999, thus allowing Mobil to expand its

" “réfining operations. The permit amendment allows increases in several categories of emissions. including increased emissions of
hvdrogen sulfide. A newspaper article inctuded in Exhibit 1 discusses the adverse health effects of hydrogen sulfide on the human
brain and the levels that are deemed to be safe for adults and children. The facility has already been experiencing problems with the

“ emission of hydrogen sulfide (see Allegation #5). Increases in hydrogen sulfide and other emissions allowed under the amendment

will have a disparate adverse impact on the affected community that is predominantly African-American.

(2) TNRCC issued the permit amendment without allowing the public an opportunity to participate in a contested case hearing on the
matter. TNRCC justified the approval of the permit amendment without an opportunity for a contested case hearing by allowing
Mobil to off-set the emission increases proposed by Maobil with emissions decreases from other emission sources in the refinery.

J Complainants challenge the issuance of reductions credits to Mabil because TNRCC allowed the agency to use emissions reductions
associated with their responsibilitics under federal laws for the purpose of justifying emission increases associated with their refinery

expanston.

Of particular concern are increases pertaining to Volatile Organic Compounds (VOCs). An emissions table {(dated 11/18/99) included
in Exhibit | specifies that VOC increases in the permit amendment totaled 229.9 tpy and that VOC decreases in the permit amendment
totaled 68.2 tpy. On 11/19/00, Mobil Oil submitted a letter specifying emissions reduction projects that it offered for the purpose of
off-setting the net VOC increases in the permit amendment. The following is a summary of the reductions.

Crude Qil Reductions  Gas Qil Reductions Gasoline Reductions Total
Slotted Guide Poles 38.46 7.44 440,93 486.83
Marine Vapor Recovery 730.64 730.64
Other 127.85 16.20 2961 173.66
Total 166.31 23.64 1201.18 1391.13

Our research indicates that reductions related to “slotted guide poles” and “marine vapor recovery™ are reductions required by the

~—~ federal government. Last year, EPA created a veluntary compliance program to reduce the leakage of smog-causing vapors from
large above-ground petroleum product refinery storage tanks through the instatlation of emission controls on slotted guide polcs, EPA
created the program because of observable emissions from uncontrolled guidepoles in violation of a prohibition in the air quality New
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No person in the United ..t .nail, on the ground of race, color, or naﬁu..,‘ ongu, be excluded from participation i'n. be
denied the benefits of, or be subjected to discrimination under any program or activity receiving federal financial assistance.

© 42 U.8.C. § 2000d.

~~  TNRCC, a recipient of federal financial assistance from EPA, has violated Title V1 as impiemented through EPA's regulations by
allowing the siting and frequent expansion of polluting facilities in low-income communities of color as well as by failing to equitably
enforce environmental regulations in these same communities. TNRCC continues to administer its permitting authority in a way that

results in discriminatory outcomes.

EPA must ensure that recipients of EPA financial assistance are not subjecting people to discrimination. In particular, EPA's Title VI
regulations provide that an EPA aid recipient "shall not use criteria or methods of administering its program which have the effect of
subjecting individuals to discrimination because of their race, color, national origin, or sex.” 40 C.F.R. § 7.35(b).

TNRCC is subject to the nondiscrimination requirements of Title VI because it receives federal funds from EPA for RCRA,
CERCLA, Underground Injection Program, Clean Air Act and Clean Water Act programs. TNRCC has primary authority under the
federal Clean Air Act, and thus has approval authority over all air facility permitting and enforcement activities. As a recipient of
EPA financial assistance, TNRCC has violated and is violating Title VT as implemented by EPA's Title VI regulations.-

B. TNRCC'S ACTIONS HAVE A DISPROPORTIONATE IMPACT

TNRCC's action as described above have a disproportionate impact on people of color. Mobil has two major operations, an oil
refinery and a chemical plant, in the vicinity of the affected area. The attached map obtained from EPA’s on-line mapping service
(“Query Mapper™) identifies the general location of the chemical plant and refinery (see Exhibit 8). The demographic analysis
produced with the map indicates that African-Americans comprise 93% of the population living within a one mile radius of the

location marked on the map.

Because refinery operations are actually closer to the existing neighborhoods than the mark on the map indicates, we have expanded
the affected area to inclade several block groups. The affected area is outlined in the map included in Exhibit X, Although there are
other tracts that feel the effect of Mobil’s industrial operations, the area we have identified is the area of maximum impact. It is this
area that will experience the maximum ground level concentrations of pollutants when doing ambient air quality monitoring or
modeling runs. The following table lists the demographic data for the census tracts and block groups that make up the area of
maximum impact. The data is from the 1990 Census of Population and Housing and was obtained from EPA’s Landview IT Database.

Census Block Total Population African-Amer. Percentage Persons in Poverty Percentage in

Group Population African-Amer. Poverty
182430017 2171 2055 94.7 1107 49.4
182450018-1 467 459 98.3 396 78.1
182430018-2 529 483 91.3 209 40.2

Total 3167 2997 94.6% 1712 34.1%

City of Beaumont 41.3% 21.1%

Jefferson County 3L.1% 19.5%

State of Texas 11.9% 18.1%

As the information in the table shows, African-Americans and persons living in poverty are disproportionately represented in the
affected area. The percentage of African-Americans in the affected area is more than two times that of the City of Beaumont, more
than three times that of the county and about eight times that of the state. The percentage of persons living in poverty in the affected
area is more than 2.5 time that of the city and county and about three times that of the state. This demonstrably discriminatory impact

is clearly illegal under Title VI and its implementing regulations.

C. TNRCC'S ACTIONS ARE PART OF A STATEWIDE PATTERN OF DISCRIMINATION

Several studies have shown that environmental justice is a significant issue in the siting of different types of polluting facilities, such
as landfills, incinerators and abandoned toxic waste dumps. Low-income communities and comrmunities of color have often been
targeted for this type of development because these communities often lack the political power and financial resources to protect
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themselves. Envirenmental justice ila. oroven to be a problem in Texas with regaru .0 buul permitting of industrial facilities and the
enforcement of environmental regulations.

As of January 2000, more civil rights complaints bad been filed in the State of Texas than in any other state in the country, In Texas,
12 complaints have been filed. Of these 12 complaints, six have been accepted for investigation, three have been rejected and three are
under consideration for investigation. A summary of several pending comptaints is inctuded in Exhibit 9. If EPA finds discrimination
with regard to any of these cases, EPA may initiate procedures to terminate funding to the state for environmental protection.

A review of the active civil rights complaints indicates that air quality is a prevalent problem. All nine active complaints involve
facilities that have or will potentially have negative impacts on the air quality of surrounding communities.' Seven of these
complaints involve facilities that emit an array of toxic chemicals (e.g.. chemical plants, refineries, a high-tech company, a power

plant, etc.). Two of these complaints involve cement operations.

Two pending compiaints relate to petrochemical operations in Corpus Christi and Houston. The Corpus Christi complaint was filed
in 1994 by PACE and other community organizations because TNRCC does not inform residents of environmental hazards, does not
adequately document and follow-up on citizen complaints and does not adequately enforce environmental laws. The Houston
complaint was filed by Texans United and the Sierra Club Lone Star Chapter in 1998 because of TNRCC's lax enforcement regarding
repeated violations by Crown Ceniral Petroleumn. Protestants cite a TNRCC enforcement order requiring payment of a $1 million
penalty for an illegal activity that provided a $1+4 million profit to Crown Central Petroleum. The complaint pertaining to the Mobil
Oil Beaumoat Refinery further iflustrates the fact that TNRCC'’s current permitting and enforcement procedures do not ensure the

equitable application of environmental regulations.

The consideration of cumulative effects when evaluating permit applications has also proven to be a problem at the TNRCC.
Cumulative impacts refers to the effect of multiple sources, chemicals and routes of exposure on populations affected by pollution.
Although impacts may be from different media. cumulative impacts assessments usually relate to air emissions. Although the issue of
cumulative impacts is not strictly an environmental justice issue, minority communities often suffer the effects of high concentrations
of industries. Civil rights complaints filed bv PACE (Corpus Christi), PODER/MANIC (Austin) and Texans United (Houston) raise
concerns about the cumulative effect of air emissions from muitiple facilities. The complaint pertaining to the Mobil Oil Beaumont
Refinery does involve the consideration of cumulative effects because there are multiple plants (¢.g., the oil refinerv and various

chemical piants) and multiple facilities within each plant.

The case of Mitsui San Antonio Components is a case where the community that would have been affected by the proposed aluminum
die~cast facility raised concerns about the fact that this community was already negatively affected by a hazardous waste processing
plant. a rendering plant, a landfill, a superfund site and several fuel storage tanks. In this case. TNRCC referred the case to the State
Office of Administrative Hearings for the purposes of determining if a community organization had standing. The order that made the

referral stated the following:

SOAH shall timit its consideration to issues specific to the Mitsui apptication, including, for example. air emissions, and shall
not consider matters unrelated to the application, for example. other facilities, pre-existing conditions. or cumulative effects.

There is nothing that prohibits TNRCC from considering cumulative effects, just as there is nothing that prohibits TNRCC from
considering issues pertaining to environmental justice, The agency has simply chosen to ignore such issues. TNRCC commissioners
discussed the possibility of conducting a cumulative risk pilot project as recently as a November 1998 Work Session but the agency

never moved forward with the project.

Y1. REMEDY

Complainants request that U.S. EPA immediately suspend TNRCC's Clean Air Act pemlilting authority unless and until TNRCC
devises a method of administering its Clean Air Act responsibilities that does not result in the violation of Title VI and EPA's
implementing regulations. Complainanis Tarther requests that U.S. EPA immediately suspend all grants to TNRCC unless and until
TNRCC (1) revokes the permit amendment issued to Mobil Oil, (2) changes its policy relating to the types of emissions reductions
that a company can claim credit for in order to offset emissions increases associated with a permit amendment, and (3) establishes
more effective policies for following-up on citizen complaints, undertaking format enforcement actions for violations of
environmental regulations and determining penalty amounts associated with formal enforcement actions. Complainants also request
that they be sent all correspondence between U.S. EPA and TNRCC concerning this administrative complaint,

' The complaints that were rejected deal with issues pertaining to (1) a low-level radioactive waste disposal facility. (2) a confined

animal feeding operation, and (3) illegal NPDES dumping.
8
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Return Receipt Requested

Certified Mail #70153010000112676109
Neil J. Carman, Ph.D.

Clean Air Program Director

Lone Star Chapter of Sierra Club

1202 San Antonio Street

Austin, Texas 78701

Certified Mail #70153010000112675881
Reverend Roy Malveaux

People Against Contaminated Environments
Shining Star Baptist Church

590 Elgie Street

Beaumont, Texas 77705

Certified Mail #70153010000112675850
Marianne Engelman-Lado, Esq.

Visiting Clinical Professor of Law

Yale Law School

127 Wall Street

New Haven, Connecticut 06511

Certified Mail #70153010000112675867
Jonathan J. Smith, Esq.

Earthjustice

48 Wall Street

19% Floor

New York, New York 10005

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

EXTERNAL CIVIL RIGHT COMPLIANCE OFFICE

OFFICE OF GENERAL COUNSEL

In Reply Refer to:
EPA File No. 01R-00-R6

Re: Resolution of Administrative Complaint, EPA File No. 01R-00-R6

Dear Dr. Carman, Reverend Malveaux, Ms. Engelman-Lado, and Mr. Smith:





Dr. Carman, Reverend Malveaux, Ms. Engelman-Lado, and Mr. Smith

This letter is to inform you that the U.S. Environmental Protection Agency’s (EPA) External
Civil Rights Compliance Office (ECRCO) is resolving this complaint based on the enclosed
Informal Resolution Agreement (Agreement) entered into between EPA and the Texas
Commission on Environmental Quality (TCEQ). On December 21, 2000, EPA accepted
complaint No. 01R-00-R6, that alleged discrimination based on race in violation of Title VI and
EPA regulation at 40 C.F.R. Part 7, relating to the 1999 issuance of a modification of a Clean Air
Act (CAA) Permit for a hydrocracker unit at the ExxonMobil refinery in Beaumont, Texas.

Accordingly, EPA accepted for investigation:

Whether TCEQ discriminated on the basis of race by allowing ExxonMobil to use
inappropriate decreases in its netting calculations for the modification, thereby avoiding a
permit hearing, and thus disproportionately denying African Americans the opportunity to
participate in the permit process; and

Whether TCEQ issued a permit modification that resulted in disparate distribution of
adverse health impacts from increased air pollution emissions, specifically VOCs, SO2,
PMio, NOy, and H>S.

During the course of EPA’s investigation, TCEQ agreed to enter into an Informal Resolution
Agreement in order to resolve this complaint.! The enclosed Agreement is entered into by
TCEQ and the EPA pursuant to the authority granted to EPA under the federal nondiscrimination
laws, including Title VI of the Civil Rights Act of 1964, and EPA regulation found at 40 C.F.R.
Part 7. It resolves complaint No. 01R-00-R6. It is understood that the Agreement does not
constitute an admission by TCEQ or a finding by EPA of violations of 40 C.F.R. Part 7.

The enclosed Agreement does not affect TCEQ’s continuing responsibility to comply with Title
VI or other federal nondiscrimination laws and EPA's regulation at 40 C.F.R. Part 7 nor does it
affect EPA's investigation of any Title VI or other federal civil rights complaints or address any
other matter not covered by this Agreement. This letter sets forth ECRCO's disposition of the
complaint. This letter is not a formal statement of ECRCO policy and should not be relied upon,
cited, or construed as such.

It is important to note that minimizing both the number and duration of emissions events from
the ExxonMobil Beaumont refinery due to process or equipment upsets presents an ongoing
opportunity for TCEQ to address the concerns raised by the residents in this complaint. EPA
encourages TCEQ’s efforts to track and investigate emissions events or upsets at the refinery, as
appropriate, where reportable quantities of hydrogen sulfide and other air contaminants are
released; in order to minimize the potential exposure of residents in neighborhoods adjacent to
the facility.

! See ECRCO’s Case Resolution Manual regarding informal resolution of complaints, at
https://www.epa.gov/sites/production/files/2017-01/documents/final epa_ogc_ecrco crm_january 11 2017.pdf,
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Dr. Carman, Reverend Malveaux, Ms. Engelman-Lado, and Mr. Smith

In closing, as is ECRCO’s current practice, during the course of this investigation ECRCO
reviewed TCEQ’s policies and procedures regarding its foundational nondiscrimination program,
including the procedural safeguards required by EPA’s nondiscrimination regulation, public
participation policies and procedures, as well as required policies and procedures to ensure
meaningful access to TCEQ programs and activities for persons with disabilities and limited-
English proficiency. The details of this work will be addressed under a separate process.

If you have any questions, please feel free to contact me at (202) 564-9649, by e-mail at
dorka.lilian(@epa.gov, or U.S. mail at U.S. EPA, Office of General Counsel, External Civil
Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington,

D.C., 20460.
Sincerely,
S Do
Lilian S. Dorka
Director
External Civil Rights Compliance Office
Office of General Counsel
Enclosure
Bl

Kenneth Redden, Acting Associate General Counsel
Civil Rights & Finance Law Office
U.S. EPA Office of General Counsel

Samuel Coleman, Acting Regional Administrator
U.S. EPA Region 6

David Gray, Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 6





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

FXTERNAL CIVIL RIGHT COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

INFORMAL RESOLUTION AGREEMENT
between the
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
and the
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ECRCO Complaint No. 01R-00-R6

PURPOSE AND JURISDICTION

A.

Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7 (Title VI).
and United States Environmental Protection Agency’s (EPA) regulation at 40 C.F.R.
Part 7 prohibit discrimination on the basis of race, color, or national origin in any
programs or activities receiving federal financial assistance. The Texas Commission
on Environmental Quality (TCEQ, formerly the Texas Natural Resource
Conservation Commission) is a recipient of federal financial assistance from the EPA
and is subject to the provisions of Title VI and 40 C.F.R. Part 7.

On December 21, 2000, EPA accepted complaint No. 01R-00-R6, brought under Title
VI and EPA’s regulation at 40 C.F.R. Part 7, that alleged discrimination based on race
in violation of Title V1. In response to the complaint, EPA began an investigation of
TCEQ's compliance with Title VI and EPA regulation. During the course of EPA’s
investigation, TCEQ agreed to enter into an Informal Resolution Agreement
(Agreement) in order to resolve this complaint.

This Agreement is entered into by TCEQ and EPA’s External Civil Rights
Compliance Office (ECRCO).

This Agreement is entered into pursuant to the authority granted EPA under the
federal non-discrimination laws, including Title VI of the Civil Rights Act of 1964,
and EPA regulation found at 40 C.F.R. Part 7, and resolves complaint No. 01R-00-R6
and additional concerns identified by EPA. It is understood that this Agreement does
not constitute an admission by TCEQ of a violation of, or a finding of compliance or
noncompliance by EPA with, Title VI and EPA’s regulation at 40 C.F.R. Part 7.

TCEQ is committed to carrying out its responsibilities in a nondiscriminatory manner
and in accordance with the requirements of Title VI and the other federal non-
discrimination laws enforced by EPA regulation at 40 C.F.R. Part 7.
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BACKGROUND

A,

On December 21, 2000, EPA accepted complaint No. 01R-00-Ré, that aileged
discrimination based on race in violation of Title VI and EPA regulation at 40 CF.R,
Part 7, relating to the 1999 issuance of a modification of 4 Clean Air Act (CAA)
Permit for a hydrocracker unit at the ExxonMobil refinery in Beaumont, Texas.

In response to the complaint described in Section I Paragraph B, EPA inftiated an
investigation of TCEQ’s compliance with Title VI and EPA regulation at 40 C.F.R.
Part 7. The investigation addressed allegations that TCEQ discriminated on the basis
of race by allowing ExxonMobil to use inappropriate decreases in its netting
calculations for the modification, thereby avoiding a permnit hearing, and thus
disproportionately denying African Americans the opportunity to participate in the
permit process; and issuing a pernit modification that resulted in a disparate
distribution of the adverse health impacts from the increased air pollution emissions,
specifically VOCs, 802, PMig, NO,, and H2S.

TCEQ bas responded to all inquiries from EPA regarding the complaint and, in
addition to numerous meetings and teleconferences, has provided EPA with:

1. Over 500 pages of supporting documentation in two letters in response to an
EPA inquiry in the latter part of 2010;

2.  ExxonMobil's Standard Operating Procedure for Personal HaS Monitors apd
Community Action Panel Guidelines; and

3. Information on TCEQs environmental complaints process, data on the type and
quantity of historical environmental complaints, and TCEQ response times in
the Beaumont area.

EPA acknowledges that since the initiation of this investigation, TCEQ has made
changes to public notice requirements which have increased the opportunity for
public engagement in the permitting process. Additionally, TCE(QQ has revised and
clarified definitions relating o netting and New Source Review requiremenis since
2600 to ensure that both industry and the public know what is required during the
permitting process. Information is carefully reviewed by TCEQ to ensure that all
relevant state and federal requirements are met, including those relating to netting.
Changes to the State Implementation Plan (SIP) — approved public participation
requirements that have occurred since the complaint was originally filed, including
the requirement for two notice periods for both minor and major New Source Review
case-by-case permitting actions, have increased opportunities for interested persons to
review and comment on such permitting applications.

EPA acknowledges that since the initial Title VI complaini was filed, a significant
reduction in NOx, 802, and VOC emissions has occurred at the ExxonMobil
Beaumont refinery, based on company reporied emission inventories. Some of these





emissions reductions are due in part to EPA’s National Petroleum Refinery Initiative,
which began in 2000, and resulted in a National Settlement (Consent Decree) with
EsxonMobil in December 2005. The Consent Decree required the Beaumont refinery
to operate 2 Wet Gas Scrubber and Thermal DeNOx system on the Fluidized
Catalytic Cracking Unit (FCCU) to control sulfur dioxide, particulates, and nitrogen
oxides. The Consent Decree included provisions that reduced nitrogen oxide
emissions from selected larger heaters and boilers and enhancement to the existing
Flare Gas Recovery System fo minimize routine flaring.

Based on emissions inventory reports that the ExxonMobil Beaumont refinery
submits to TCEQ every year, actual emissions of HaS have decreased overall since
the initial Title VI complaint was filed in 2000. Additionaily:

1.  The ExxonMobil Beaumont refinery has reduced its allowable permitted levels
of 802 under its transition to a flexible permit, reducing the SO2 permitted
allowable emissions in 1999 from 13,874 tons per year {tpy} to 2,163 ipy in
2013. The ExxonMobil refinery consolidated six consiruction permits in the
2010-2011 timeframe which resulted in an HpS permitted allowable emissions
cap of 16.31 tpy for 550 emission points.

.

The Beaumont area has achieved attainment of NAAQS, including the one-hour
ozone NAAQS, which was replaced in 1997 by the eight-hour ozone standard
and the 1997, 2008, and 20135 eight-hour ozone NAAQS; and

3. TCEQ cstablished the Air Pollutant Watch List (APWL) 1o monitor and address
areas in the state where air emissions were persistently monitored at levels
above TCEQ regulatory standards and are of potential concern.  TCEQ uses the
APWL to reduce levels of air emissions of concefn by foeusing its resources on
areas in the state with the greatest need. Beaumont was on TCEQ’s APWL for
H:8 from 2002 until 2009 and for SO2 from 2003 untit 2016. Beaumont was
removed from the APWL for both pollutants becanse there were no exceedances
of the Texas regulatory starklard for either pollutant over a significant period of
time.

4.  Also, since the filing of the Title V1 complaint, EPA has updated the National
Emission Standards for Hazardous Air Pollutants (NESHAPs) for the petroleumn
refinery sector several times requiring maximum achievable control fechnology
for hazardous air pollutants (HAP) emissions, and more recently the petroleum
refinery sector risk and technology review updated the NESHAP rules to require
continuous monitoring of benzene concentrations at the fence line to ensure that
refineries appropriately manage HAP emissions from fugitive emission sources,
such as leaking equipment and wastewater treatment operations. This
requirement applies to the ExxonMobil Beaumont refinery and other refineries
in Texas,





During the negotiation of this Agreement, TCEQ has agreed to add H.S monitoring to
its monitor location near the ExxonMobil refinery in Beaumont. The current site of
that monitor had to be moved due to issues with the site lease for the monifor. A new
site agreement has been reached for relocation and redeployment of a monitor in the
area. The monitor will be in operation within 90 days of the signing of this
Agreemnent. The monitor will be located at 598 Craig Street, Beaumont, Texas, Data
for this monitor will be available to the public and can be accessed by visiting
TCEQ’s website at: hitp://www.fceq.texas.gov/cgi-

bin/compliance/monops/select curlev.pl?user paramy=88502&nser metro=0&user a
verage. In addition to the H.S data, the public will have access to data on Volatile
Organic Compounds (VOCs).

As is ECRCO’s current practice, during the course of this investigation, ECRCO
reviewed TCEQ’s policies and procedures regerding its foundational
nondiscrimination program, including the procedural safeguards required by EPA’s
non-discrimination regulation, public parhicipation policies and procedures, as well
required policies and procedures {o ensure meaningful access to TCEQ programs and
activities for persons with disabilities and limited-English proficiency. The details of
this work will be addressed under a separate process.

Ifl. SPECIFIC TCEQ COMMITMENTS

A.

Within 1 year after the effective date of this Agreement, TCEQ shall hold at least two
community meetings directed at residents of Beaumont Texas, particularly those
residing in the Charlton-Pollard neighborhood. TCEQ shall disseminate information
about community meetings through mailing or house-to-house distribution of flyers
snnouncing the meetings to, at & minimum, all residents of the Charlton-Pollard
neighborhood and posting the time, date, location, and purpose of upcoming meetings
on the TCEQ website.

1. TCEQ shall ensure that locations selected for meetings are rccessible to persons
with mobility impairments and that individuals who require a reasonable
accommodation due to disability will be accommodated to participate in such
meetings. Additionally, TCEQ will consider whether meeting information needs
to be provided in languages other than English and whether any language
assistance is necessary during meetings.

&

The planned community meetings will both include a discussion of recent air
quality monitoring data. Additionally, the following topics in any order will be
covered over the course of the two meetings:

a. TCEQ’s permitting process and opportunities for public involvement;

b.  How to access and interpret air quality monitoring data;

¢. TCEQ’senvironmental complaints process for members of the public;
including how to contact TCEQ; what information must be provided; how





the agency responds to complainis; and how to foilow the status of a
complaint after it is made;
d. How members of the public may submit useful information to TCEQ; and
How evidence collected by members of the public is used by TCEQ in
enforcement.

L4

B. At TCEQ’s discretion, the agency may hold more than two meetings to address
community concerns,

IV. GENERAL

A. In consideration of TCEQ's implementation of commitments and actions described in
Section III of this Agreement, EPA will end its investigation of the complaint Na.
01R-00-R6 and not issue a decision containing findings on the merits of the
complaint.

B. I the ierms of this Agreement are gatisfied, then within 30 days of TCEQ providing
the certification in Section IV Paragraph D below, EPA will issue a letter
documenting closure of its monitoting actions in complaint No. 01R-00-R6 and
closure of the complaint as of the date of that letter.

C. EPA will, upon request, provide tecbnical assistance to TCEQ regarding any of the.
civil rights nondiscrimination obligations previously referenced.

D. Within 30 days of completion of the cornmitments identified under Section {1, TCEQ
will certify the completion of each comrmitment consistent with the timeframes in
Section III by certified mail fo the Director, External Civil Rights Compliance Office,
Office of General Counsei (Mail Code 2310A), 1200 Pennsylvania Avenue N.W,,
Washington D.C. 20460.

V. COMPUTATION OF TIME AND NOTICE

A. Asused in this Agreement, "day" shall mean a calendar day. In computing any
period of time under this Agreement, where the last day would fall on a Saturday,
Sunday, or federal holiday, the period shall run until the close of business of the next
working day.

B, Service of any documents required by this Agreement shall be made personally, by
certified mail with return receipt requested, or by any reliable commercial delivery
service that provides written verification of delivery.

C. FElectronic documents submitted by TCEQ to EPA via email shall be sent to the
following email address: Dorka Lilian@epa.gov. Documents submiited by TCEQto
EPA shall be sent 1o the Director, Externel Civil Rights Compliance Office, Office of
General Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue N.W., Washington
D.C. 20460.





VI.

D. Documents submitted by EPA to TCEQ shall be sent 1o the Office of Chief Clerk,

Texas Commission on Environmental Quatity, Mail Code 105, P.O, Box 13087,
Austin, TX 78711-3087.

EFFECT OF THE AGREEMENT

A,

TCEQ understands that by signing this Agreement, it agrees to provide data and
other information in a timely manner in accordance with the reporting requirements
of this Agreement.

TCEQ understands that EPA will not close its monitoring of this Agresment until
EPA determines that TCEQ has fully implemented this Agreement and that a failure
to satisfy any term in this Agreement may result in EPA re~opening an
investigation.

1f either Party desires to modify any portion of this Agreement because of changed
conditions making performance impractical or impossible, or due o material
change to TCEQ’s program or authorities, or for other good cause, the Party
seeking a modification shall promptly notify the other in writing, setting forth the
facts and circumstance justifying the proposed modification. Any modification(s)
to this Agreement shall take effect only upon written agreement by the Executive
Director of TCEQ and the Director of ECRCO.

This Agreement counstitutes the entire Agreement between TCEQ and EPA
regarding the matters addressed herein, and no other statement, promise, or
agreement, made by any other person shall be construed to change any commitment
or term of this Agreement, except as specifically agreed to by TCEQ and EPA in
accordance with the provisions of Section VI Paragraph C above.

This Agreement does not affect TCEQ’s continuing responsibility to comply with
Titte V1 or other federal non-discrimination Jaws and EPA's regulation at 40 C.F.R.
Part 7, including § 7.85, nor does it affect EPA's investigation of any Title Vior
other federal civil rights complaint or address any other matter not covered by this
Agreement.

The effective date of this Agreement is the date by which both Parties have signed
the Apgreement. This Agreement may be signed in connterparts. The Executive
Director, in his capacity as an official of TCEQ, has the authority to enter into this
Agreement for purposes of carrying out the activities listed in these paragraphs.
The Director of ECRCO has the authority to enter into this Agreement.





On behalf of the Texas Commission on Environmental Quality,

M A {:}7@\ 5-23-2017

Richard Hyde, Executive Director (Date)

On behalf of the U.S. Environmental Protection Agency,

s (_4 o 5.22-20117
Lilian S. Dorka, Director (Date)

External Civil Rights Compliance Office

Office of General Counsel
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EXTERNAL CIVIL RIGHT COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

May 23, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail #70153010000112676086 EPA File No. 01R-00-R6

Richard A. Hyde, P.E.

Executive Director

Texas Commission on Environmental Quality
MC-109

P.O. Box 13087

Austin, Texas 78711-3087

Re: Resolution of Administrative Complaint, EPA File No. 01R-00-R6

Dear Executive Director Hyde:

This letter is to inform you that the U.S. Environmental Protection Agency’s (EPA) External
Civil Rights Compliance Office (ECRCO) is resolving this complaint based on the enclosed
Informal Resolution Agreement (Agreement) entered into between EPA and the Texas
Commission on Environmental Quality (TCEQ). On December 21, 2000, EPA accepted
complaint No. 01R-00-R6, that alleged discrimination based on race in violation of Title VI and
EPA regulation at 40 C.F.R. Part 7, relating to the 1999 issuance of a modification of a Clean Air
Act (CAA) Permit for a hydrocracker unit at the ExxonMobil refinery in Beaumont, Texas.

Accordingly, EPA accepted for investigation:

Whether TCEQ discriminated on the basis of race by allowing ExxonMobil to use
inappropriate decreases in its netting calculations for the modification, thereby avoiding a
permit hearing, and thus disproportionately denying African Americans the opportunity to
participate in the permit process; and





Richard A. Hyde, P.E

Whether TCEQ issued a permit modification that resulted in disparate distribution of
adverse health impacts from increased air pollution emissions, specifically VOCs, SO,
PMio, NOx, and H3S.

During the course of EPA’s investigation, TCEQ agreed to enter into an Informal Resolution
Agreement in order to resolve this complaint.! The enclosed Agreement is entered into by
TCEQ and the EPA pursuant to the authority granted to EPA under the federal nondiscrimination
laws, including Title VI of the Civil Rights Act of 1964, and EPA regulation found at 40 C.F.R.
Part 7. It resolves complaint No. 01R-00-R6. It is understood that the Agreement does not
constitute an admission by TCEQ or a finding by EPA of violations of 40 C.F.R. Part 7.

The enclosed Agreement does not affect TCEQ’s continuing responsibility to comply with Title
VI or other federal nondiscrimination laws and EPA's regulation at 40 C.F.R. Part 7 nor does it
affect EPA's investigation of any Title VI or other federal civil rights complaints or address any
other matter not covered by this Agreement. This letter sets forth ECRCO's disposition of the
complaint. This letter is not a formal statement of ECRCO policy and should not be relied upon,
cited, or construed as such.

It is important to note that minimizing both the number and duration of emissions events from
the ExxonMobil Beaumont refinery due to process or equipment upsets presents an ongoing
opportunity for TCEQ to address the concerns raised by the residents in this complaint. EPA
encourages TCEQ’s efforts to track and investigate emissions events or upsets at the refinery, as
appropriate, where reportable quantities of hydrogen sulfide and other air contaminants are
released; in order to minimize the potential exposure of residents in neighborhoods adjacent to
the facility.

In closing, as is ECRCO’s current practice, during the course of this investigation ECRCO
reviewed TCEQ’s policies and procedures regarding its foundational nondiscrimination program,
including the procedural safeguards required by EPA’s nondiscrimination regulation, public
participation policies and procedures, as well as required policies and procedures to ensure
meaningful access to TCEQ programs and activities for persons with disabilities and limited-
English proficiency. The details of this work will be addressed under a separate process.

ECRCO is committed to working with TCEQ as it implements the provisions of the Agreement.
We want to thank TCEQ staff for its cooperation and collaboration in reaching this Agreement.
If you have any questions, please feel free to contact me at (202) 564-9649, by e-mail at
dorka.lilian(@epa.gov, or U.S. mail at U.S. EPA, Office of General Counsel, External Civil
Rights Compliance Office (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington,
D.C., 20460.

! See ECRCO’s Case Resolution Manual regarding informal resolution of complaints, at
https://www.epa.gov/sites/production/files/2017-01/documents/final_epa_ogc_ecrco_crm_january_11_2017.pdf .
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Richard A. Hyde, P.E

Sincerely,

Enclosure
Cec:

Kenneth Redden, Acting Associate General Counsel
Civil Rights & Finance Law Office
U.S. EPA Office of General Counsel

Samuel Coleman, Acting Regional Administrator
U.S. EPA Region 6

David Gray, Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
U.S. EPA Region 6

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

EXTERNAL CIVIL RIGHT COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSE!

INFORMAL RESOLUTION AGREEMENT
between the
TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
and the
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ECRCO Complaint No. 01R-00-R6

PURPOSE AND JURISDICTION

A.

Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7 (Title VI).
and United States Environmental Protection Agency’s (EPA) regulation at 40 C.F.R.
Part 7 prohibit discrimination on the basis of race, color, or national origin in any
programs or activities receiving federal financial assistance. The Texas Commission
on Environmental Quality (TCEQ, formerly the Texas Natural Resource
Conservation Commission) is a recipient of federal financial assistance from the EPA
and is subject to the provisions of Title VI and 40 C.F.R. Part 7.

On December 21, 2000, EPA accepted complaint No. 01R-00-Ré, brought under Title
VI and EPA’s regulation at 40 C.F.R. Part 7, that alleged discrimination based on race
in violation of Title V1. In response to the complaint, EPA began an investigation of
TCEQ's compliance with Title VI and EPA regulation. During the course of EPA’s
investigation, TCEQ agreed to enter into an Informal Resolution Agreement
(Agreement) in order to resolve this complaint.

This Agreement is entered into by TCEQ and EPA’s External Civil Rights
Compliance Office (ECRCO).

This Agreement is entered into pursuant to the authority granted EPA under the
federal non-discrimination laws, including Title VI of the Civil Rights Act of 1964,
and EPA regulation found at 40 C.F.R. Part 7, and resolves complaint No. 01R-00-R6
and additional concerns identified by EPA. It is understood that this Agreement does
not constitute an admission by TCEQ of a violation of, or a finding of compliance or
noncompliance by EPA with, Title VI and EPA’s regulation at 40 C.F.R. Part 7.

TCEQ is committed to carrying out its responsibilities in a nondiscriminatory manner
and in accordance with the requirements of Title VI and the other federal non-
discrimination laws enforced by EPA regulation at 40 C.F.R. Part 7.
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BACKGROUND

A,

On December 21, 2000, EPA accepted complaint No. 01R-00-R6, that alleged
discrimination based on race in violation of Title VI and EPA regulation at 40 C.F R,
Part 7, relating to Lhe 1999 issuance of a modification of a Clean Air Act (CAA)
Permit for a hydrocracker unit at the ExxonMobil refinery in Beanmont, Texas.

In response to the complaint described in Section I Paragraph B, EPA initiated an
investigation of TCEQ's compliance with Title V] and EPA regulation at 40 CFR.
Part 7. The investigation addressed allegations that TCEQ discriminated on the basis
of race by allowing ExxonMobil to use inappropriate decreases in its netting
calculations for the modification, thereby avoiding a permit hearing, and thus
disproportionately denying African Americans the opportunity to participate in the
petmit process; and issuing a permit modification that resnlted in a disparate
distribution of the adverse health impacts from the increased air pollution emissions,
specifically VOCs, 802, PMis, NOy, and H:S.

TCEQ has responded to all inquiries from EPA regarding the complaint and, in
addition to numerous meetings and teleconferences, has provided EPA with:

1. Over 300 pages of supporting documentation in two letters in response to an
EPA inquiry in the latter part of 2010,

2.  ExxonMobil's Standard Operating Procedure for Personal HaS Monitors apd
Community Action Panel Guidelines; and

3. Information on TCEQ’s environmental complaints process, data on the type and
quantity of historical environmental complaints, and TCEQ response times in
the Beaumont area.

EPA acknowledges that since the initiation of this investigation, TCEQ has made
changes to public notice requirements which have increased the opportunity for
public engagement in the permitting process. Additionally, TCEQ has revised and
clarified definitions relating to netting and New Source Review requirements since
2000 to ensure that both indusiry and the public know what is required during the
permitting process. Information is carefully reviewed by TCEQ to ensure that all
relevant state and federal requirements are met, including those relating to netting,
Changes to the State Implementation Plan (SIP) — approved public participation
requirements that have occurred since the complaint was originally filed, includiog
the requirement for two notice periods for both minor and major New Source Review
case-by-case permitting actions, have increased opportunities for interested persons to
review and comment on such permitting applications.

EPA acknowledges that since the initial Title VI complaint was filed, 2 significant
reductipn in NOx, S02, and VOC emissions has occurred at the ExxonMobil
Beaumont refinery, based on company reported emission inventories, Some of these





emissions reductions are due in part to EPA's National Petroleum Refinery Initiative,
which began in 2000, and resulted in a National Setflement (Consent Decree) with
ExxonMobil in December 2005. The Consent Decree required the Beaumont refinery
to operate 4 Wet (Gas Scrubber and Thermal DeNOx systet on the Fluidized
Catalytic Cracking Unit (FCCU) to control sulfur dioxide, particulates, and nitrogen
oxides, The Consent Decree included provisions that reduced nitrogen oxide
emissions from selected larger heaters and boilers and enbancement to the existing
Flare Gas Recovery System to minimize routine flaring.

Based on emissians inventory reports that the ExxonMobil Beaumont refinery
submits to TCEQ every year, actual emissions of HaS have decreased overall since
the initial Title VI complaint was filed in 2000, Additionally:

1. The ExxonMobil Beaumeont refinery has reduced its allowable permitied levels
of 802 under its transition to a flexible permit, reducing the SO2 permitted
allowable emissions in 1999 from 13,874 tons per year (tpy) 10 2.163 tpy in
2013. The ExxonMobil refinery consolidated six construction permits in the
2010-2011 timeframe which resulted in an HaS permitted allowable emissions
cap of 16.31 tpy for 550 emission points,

b

The Beaumont area has achieved aftainment of NAAQS, including the one-hour
azone NAAQS, which was replaced in 1997 by the eight-hour ozone standard
and the 1997, 2008, and 2013 eight-hour ozone NAAQS; and

3. TCEQ established the Air Pollutant Watch List (APWL) to monitor and address
areas in the state where air emissions were persistently monitored at levels
above TCEQ regulatory standards and are of potential concern. TCEQ uses the
APWL to reduce levels of air emissions of concein by focusing its resources on
areas in the state with the greatest need. Beaumont was on TCEQ's APWL for
HaS from 2002 until 2009 and for SO2 from 2003 until 2616. Beaumont was
removed from the APWL for both poliutants because there were no exceedances
of the Texas regulatory standard for either pollutant over a significant period of
time.

4. Also, since the filing of the Title V1 comiplaint, EPA has updated the Nationaf
Emission Standards for Hazardous Air Pollutants (NESHAPs) for the petroleum
refinery sector several fimes requiring maximum achievable control technology
for hazardous air pollutants (HAP) emissions, and more recently the petroleum
refinery sector risk and technology review updated the NESHAP rules to require
continaous monitoring of benzene concentrations at the fence line to ensure that
refineries appropriately manage HAP emissions from fugitive emission sources,
such as leaking equipment and wastewater treatment operations. This
requirement applies to the ExxonMobil Beawrnont refinery and other refineries
in Texas,





During the negotiation of this Agreement, TCEQ has agreed to add H.S monitoring to
its monitor location near the ExxonMobil refinery in Beaumont. The current site of
that monitor had to be moved due to issues with the site lease for the monitor. A new
site agreement has been reached for relocation and redeployment of a monitor in the
area. The monitor will be in operation within 90 days of the signing of this
Agreement. The monitor will be located at 598 Craig Street, Beaurnont, Texas, Data
for this monitor will be available to the public and can be accessed by visiting
TCEQ’s website at: hitp://www.iceq.iexas. povicgi-

bin/compliance/monops/select curlev.pl?user param=88502&user metro=9&user a
verage, In addition to the H,S data, the public will have access to data on Volatile
Organie Compounds (VOCs).

As is ECRCO’s current practice, during the course of this investigation, ECRCO
reviewed TCEQ’s policies and procedures regarding its foundational
nondiscrimination program, including the procedural safeguards required by EPA’s
non-discrimination regulation, public participation policies and procedures, as well
required policies and procedures to ensure meaningful access to TCEQ programs and
activities for persons with disabilities and limited-English proficiency. The details of
this work will be addressed under a separate process.

L. SPECIFIC TCEQ COMMITMENTS

A,

Within 1 year after the effective date of this Agreement, TCEQ shall hold at least two
community meetings directed at residents of Beaumont Texas, particularly those
residing in the Charlton-Pollard neighborhood. TCEQ shail disseminate information
about community meetings through mailing or house-to-house distribution of fiyers
announging the meetings to, at a minimum, all residents of the Chariton-Pollard
neighborhood and posting the time, date, location, and purpose of upcoming meetings
on the TCEQ website.

1.  TCEQ shall ensure that locations selected for meetings are accessible to persons
with mobility impairments and that individuals who require a reasonable
accommodation due to disability will be accommodated to participate in such
meetings. Additionally, TCEQ will consider whether meeting information needs
1o be provided in languages other than Eaglish and whether any language
assistance Is necessary during meetings.

2. The planned community meetings will both include a discussion of recent air
quality monitoring data. Additionally, the following topics iz any order will be
covered over the course of the two meetings:

a. TCEQ’s permitting process and opportunities for public invelvement;

b.  How to access and interpret air quality monitoring data;

¢. TCEQ’s environmental complaints process for members of the public;
including bow to contact TCEQ; what information must be provided; how





B.

the agency responds to complaints; and how to follow the status ofa
complaint after it is made;
d. How members of the public may submit useful information to TCEQ; and
e.  How evidence collected by members of the public is used by TCEQ in
enforcement.

At TCEQ’s discretion, the agency may hold more than two meetings to address
commuiity concerns,

IV. GENERAL

A.

in consideration of TCEQ’s implementation of commitments and actions described in
Section I1I of this Agreement, EPA will end its investigation of the complaint No.
01R-00-R6 and not issue a decision containing findings on the merits of the
complaint.

If the terms of this Agreement are satisfied, then within 30 days of TCEQ providing
the certification ir Section IV Paragraph D below, EPA will issue 2 letier
documenting closure of it monitoring actions in complaint No. 01 R-00-Ré and
closure of the complaint as of the date of that letter,

EPA will, upon request, provide technical assistance to TCEQ regarding amy of the.
oivil rights nondiscrimination obligations previously referenced.

Within 30 days of completion of the commitments identified under Section i, TCEQ
will certify the completion of each commitment consistent with the timeframes in
Section III by certified mail to the Director, External Civil Rights Compliance Office,
Office of General Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue N.W.,
Washington D.C. 20460,

Y. COMPUTATION OF TIME AND NOTICE

A.

As used in this Agreement, "day" shail mean a calendar day. In computing any
period of time under this Agreement, where the last day would fall on a Saturday,
Sunday, or federal holiday, the period shall run until the close of business of the next
working day.

Service of any documents required by this Agreement shall be made personaily, by
certified mail with return receipt requesied, or by any reliable commerciat delivery
service that provides written verification of delivery.

Elecironic documents submitted by TCEQ to EPA via email shall be sent to the
following email address: Dorka.Lilian@epa.gov. Documents submitted by TCEQ to
EPA shall be sent to the Director, External Civil Rights Compliance Office, Office of
General Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue N.W., Washington
D.C. 20460.





VL

D. Documents submitted by EPA to TCEQ shall be sent to the Office of Chief Clerk,

Texas Commission on Environmental Quality, Mail Code 103, P.O, Box 13087,
Austin, TX 78711-3087.

EFFECT OF THE AGREEMENT

A,

TCEQ understands that by signing this Agreement, it agrees to provide data and
other information in a timely manner in accordance with the reporting requirements
of this Agreement.

TCEQ understands that EPA will not close its monitoring of this Agreement until
EPA determines that TCEQ has fully implemented this Agreement and that a failure
to satisfy any term in this Agreement may resuit in EPA re-opening an
investigation.

1f either Party desires to modify any portion of this Agreement because of changed
conditions making performance impractical or impossible, or due fo material
change to TCEQ's program or authorities, or for other good cause, the Party
seeking a modification shall prompily notify the other in writing, setting forth the
facts and circumstance justifying the proposed modification. Any modification(s)
to this Agreement shall take effect only upon written agreement by the Executive
Director of TCEQ and the Director of ECRCO.

This Agreement constitutes the entire Agreement between TCEQ and EPA
regarding the matters addressed herein, and no other statement, promise, or
agreement, made by any other person shall be construed to change any commitment
or term of this Agreement, except as specifically agreed to by TCEQ and EPA in
accordance with the provisions of Section VI Paragraph C above.

This Agreement does not affect TCEQ’s continuing responsibility to comply with
Title V1 or other federal non-discrimination laws and EPA's regulation at 40 C.F.R,
Part 7, including § 7.85, nor docs it affect EPA's invesiigation of any Title Vior
other federal civil rights complaint or address any other matier pot covered by this
Agreement,

The effective date of this Agreement is the date by which both Partics have signed
the Agreement. This Agreement may be signed in counterparts. The Executive
Director, in his capacity as an official of TCEQ, has the authority to enter into this
Agreement for purposes of carrying out the activities listed in these paragraphs.
The Director of ECRCO has the authority to enter into this Agreement.





On behalf of the Texas Commission on Environmental Quality,

O A A

Richard Hyde, Executive Director (Date)

On behalf of the U.S. Environmental Protection Agency,

JM? 5.22-2017

Lilian S. Dorka, Director (Date)
External Civil Rights Compliance Office
Office of General Counsel
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

May 18, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 5737 EPA File No. 16R-17-R4

Marianne Engelman Lado
Visiting Clinical Professor of Law
Environmental Justice Clinic

Yale Law School

127 Wall Street

New Haven, Connecticut 06511

Certified Mail#: 7015 3010 0001 1267 5744
Leah Aden

Senior Counsel

NAACP Legal Defense & Educational Fund, Inc.
1444 Eye Street, N.W.

Washington, DC 20005

Certified Mail#: 7015 3010 0001 1267 5761
Suzanne Novak

Jonathan Smith

Earthjustice

48 Wall Street

19th Floor

New York, NY 10005

Re: Acceptance of Administrative Complaint 16R-17-R4

Dear Ms. Lado, Ms. Aden, Ms. Novak, and Mr. Smith:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation your administrative
complaint filed against the Alabama Department of Environmental Management (ADEM) on
behalf of residents of the Ashurst Bar/Smith Community (ABSCO). In general, the complaint
alleges that ADEM discriminated on the basis of race against ABSCO residents in Tallapoosa
County, Alabama with respect to ADEM’s February 10, 2017 issuance of an operating permit
renewal for the Stone’s Throw Landfill (also known as Tallassee Waste Disposal Center, Inc.), in
Tallassee, Alabama, in violation of Title VI of the Civil Rights Act of 1964, as amended, 42





Ms. Marianne Engleman-Lado

Ms. Leah Aden

Ms. Suzanne Novak

Mr. Jonathan Smith Page 2

United States Code 2000d ef seq., the EPA’s nondiscrimination regulation found at 40 C.F.R.
Part 7.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts preliminary reviews of
administrative complaints received for acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in EPA’s nondiscrimination regulation. First, it
must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a discriminatory act that
if trie, may violate EPA’s nondiscrimination regulation (e.g. an alleged discriminatory act based
on race, color, national origin, sex, age, or disability). Id. Third, the complaint must be filed
within 180 calendar days of the alleged discriminatory act, unless this time limit is waived for
good cause shown, See 40 C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly commitied the
discriminatory act. See 40 C.F.R. § 7.15.

After careful consideration, ECRCO has determined that your complaint meets the jurisdictional
requirements stated above. First, the complaint is in writing. Second, the complaint alleges that
discrimination occurred, in violation of EPA’s nondiscrimination regulation. Third, the
complaint describes an alleged discriminatory act that occurred within 180 days of filing. And
finally, the complaint was filed against ADEM, which is a recipient of EPA financial assistance.

Accordingly, ECRCO will investigate the following:

1. Whether ADEM’s issuance of the February 10, 2017 operating permit renewal for the
Stones Throw Landfill discriminated against the predominantly African-American
residents of the Ashurst Bar/Smith community on the basis of race in violation of Title VI
of the Civil Rights Act and EPA’s implementing regulation at 40 C.F.R. Part 7.

2. Whether ADEM’s method of administering its Solid Waste Disposal permitting program
subjects the predominantly African-American residents of the Ashurst Bar/Smith
community to discrimination on the basis of race in violation of Title VI of the Civil
Rights Act and EPA’s implementing regulation at 40 C.F.R. Part 7.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCO s a
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and ADEM, as appropriate, and determine next steps utilizing our
internal procedures. In the intervening time, ECRCO will provide ADEM with an opportunity to
make a written submission responding to, rebutting, or denying the issues that have been
accepted for investigation within thirty (30) calendar days of receiving their copy of the letter.

EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve complaints
informally whenever possible. See 40 C.F.R. § 7.120(d)(2). Accordingly, ECRCO is willing to
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discuss, at any point during the process, offers to informally resolve the subject complaint.
ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as described
at https://www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-dispute-resolution-
resolving-title-vi. ECRCO may also contact the recipient to discuss its interest in entering into
informal resolution discussions. We invite you to review ECRCO’s Case Resolution Manual for
a more detailed explanation of ECRCO’s complaint resolution process, available at
https://www.epa.gov/sites/production/files/2017-
01/documents/final epa ogc ecrco_crm_january_11_2017.pdf.

We would like to remind you that no one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secure rights protected by the civil rights requirements that we enforce. See 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.

If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Jonathan Stein, Case Manager at 202-564-2088

(Stein.Jonathan@epa.gov).
Sincerely,

Lilian S. Dorka
Director, External Civil Rights Compliance Office
Office of General Counsel

cc: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Vickie Tellis

Acting Assistant Regional Administrator
Acting Deputy Civil Rights Official

U.S. EPA Region 4
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE

OFFICE OF GENERAL COUNSEL
May 18, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail#: 7015 3010 0001 1267 5768 EPA File No. 16R-17-R4

Lance LeFleur, Director

Alabama Department of Environmental Management
P.O. Box 301463

Montgomery, AL 36130-1463

Re: Acceptance of Administrative Complaint 16R-17-R4

Dear Director LeFleur:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), is accepting for investigation an administrative complaint
filed by Yale Law School Environmental Justice Clinic, the NAACP Legal Defense &
Educational Fund, and Earthjustice on behalf of the Ashurst Bar/Smith Community (ABSCO)
against the Alabama Department of Environmental Management (ADEM). In general, the
complaint alleges that ADEM discriminated on the basis of race against ABSCO residents in
Tallapoosa County, Alabama with respect to ADEM’s February 10, 2017 issuance of an
operating permit renewal for the Stone’s Throw Landfill (also known as Tallassee Waste
Disposal Center, Inc.), in Tallassee, Alabama, in violation of Title VI of the Civil Rights Act of
1964, as amended, 42 United States Code 2000d et seq., the EPA’s nondiscrimination regulation
found at 40 C.F.R. Part 7.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts preliminary reviews of
administrative complaints received for acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in EPA’s nondiscrimination regulation. First, it
must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must allege a discriminatory act that
if true, may violate EPA’s nondiscrimination regulation (e.g. an alleged discriminatory act based
on race, color, national origin, sex, age, or disability). /d. Third, the complaint must be filed
within 180 calendar days of the alleged discriminatory act, unless this time limit is waived for
good cause shown. See 40 C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an
applicant for, or a recipient of, EPA financial assistance that allegedly committed the
discriminatory act. See 40 C.F.R. § 7.15.

After careful consideration, ECRCO has determined that the subject complaint meets the
jurisdictional requirements stated above. First, the complaint is in writing. Second, the
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complaint alleges that discrimination occurred, in violation of EPA’s nondiscrimination
regulation. Third, the complaint describes an alleged discriminatory act that occurred within 180
days of filing. And finally, the complaint was filed against ADEM, which is a recipient of EPA
financial assistance.

Accordingly, ECRCO will investigate the following:

1. Whether ADEM’s issuance of the February 10, 2017 operating permit renewal for the
Stones Throw Landfill discriminated against the predominantly Aftican-American
residents of the Ashurst Bar/Smith community on the basis of race in violation of Title VI
of the Civil Rights Act and EPA’s implementing regulation at 40 C.F.R. Part 7.

2. Whether ADEM’s method of administering its Solid Waste Disposal permitting program
subjects the predominantly African-American residents of the Ashurst Bar/Smith
community to discrimination on the basis of race in violation of Title VI of the Civil
Rights Act and EPA’s implementing regulation at 40 C.F.R. Part 7.

The initiation of an investigation of the issues above is not a decision on the merits. ECRCO isa
neutral fact finder and will begin the process of gathering the relevant information, discuss the
matter further with you and the complainants, as appropriate, and determine next steps utilizing
our internal procedures. In the intervening time, ADEM may make a written submission
responding to, rebutting, or denying the issues that have been accepted for investigation within
thirty (30) calendar days of receiving your copy of the letter. See 40 C.F.R. § 7.120(d)(1)(ii-ii1).

EPA’s nondiscrimination regulation provides that ECRCO will attempt to resolve complaints
informally whenever possible. See 40 C.F.R. § 7.120(d)(2). Accordingly, ECRCO is willing to
discuss, at any point during the process, offers to informally resolve the subject complaint.
ECRCO may, to the extent appropriate, offer alternative dispute resolution (ADR) as described
at hitps://www.epa.gov/ocr/frequently-asked-guestions-about-use-alternative-dispute-resotution-
resolving-title-vi. ECRCO may also contact you to discuss your interest in entering into
informal resolution discussions. We invite you to review ECRCO’s Case Resolution Manual for
a more detailed explanation of ECRCO’s complaint resolution process, available at
hitps://www.epa.gov/sites/production/files/2017-
01/documents/final_epa_oge_ecrco_crm_january_11_2017.pdf.

We would like to remind you that no one may intimidate, threaten, coerce, or engage in other
discriminatory conduct against anyone because he or she has either taken action or participated
in an action to secute rights protected by the civil rights requirements that we enforce. See 40
C.F.R. § 7.100. Any individual alleging such harassment or intimidation may file a complaint
with ECRCO. Our office would investigate such a complaint if the situation warranted.
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If you have questions about this letter, please feel free to contact me at 202-564-9649
(Dorka.Lilian@epa.gov) or Jonathan Stein, Case Manager at 202-564-2088

(Stein.Jonathan@epa.gov).
Sincerely, M‘

Lilian S. Dorka
Director, External Civil Rights Compliance Office
Office of General Counsel

e Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Vickie Tellis

Acting Assistant Regional Administrator
Acting Deputy Civil Rights Official

U.S. EPA Region 4






April 25,2017

Lilian Dorka

Acting Director

External Civil Rights Compliance Office

Betsy Biffl

Civil Rights and Finance Law OFfice

Office of General Counsel

U.S. Environmental Protection Agency Headquarters

William Jefferson Building

1200 Pennsylvania Avenue, N.W.

Mail Code 1201A

Washington, D.C. 20460

Re:  Title VI Civil Rights Complaint and Petition for Relief or Sanction —

Alabama Department of Environmental Management Permitting of
Stone’s Throw Landfill in Tallapoosa County, Alabama, EPA File No.
6R-03-R4

Dear Director Dorka and Ms. Biffl:

This letter has two purposes. First, it follows up on a January 19, 2017 phone call regarding
the status of the investigation into allegations raised in the 2003 complaint filed by the Ashurst
Bar/Smith Community Organization (“ABSCO,” or the “Complainant”) against the Alabama
Department of Environmental Management (“ADEM”) under Title VI of the Civil Rights Act of
1964 (“Title VI”). Though External Civil Rights Compliance Office (“ECRCQO”) staff provided
information about ECRCO’s investigation during the call, the opportunity for a full discussion was
limited, and by emails dated January 19th and 23rd, counsel for complainants Leah Aden and
Marianne Engelman Lado asked for more information about the investigation and time to provide
additional evidence. We have not received additional information, and we thus write without the
benefit of greater clarity on the reasoning outlined during that call. In this letter, we aim to clarify
two issues that arose during the January 19, 2017, including ECRCQO’s interpretation of ABSCO’s
disparate impact claim and a factual assumption made in favor of ADEM. We also raise a new Title
VI claim relating to the February 10, 2017 permit renewal of Stone’s Throw Landfill.

Based on our understanding, ECRCQO’s analysis of ABSCO’s disparate impact claim

seemed based on both a mistaken legal belief and an unfounded factual assumption. As to the legal

question, there seemed to be a belief that a finding of discrimination depended on the existence of





an independent obligation under state law requiring ADEM to evaluate whether the permit sought
by Stone’s Throw Landfill had a disparate impact. However, ADEM’s obligation to evaluate
whether the permit had an unjustified disparate impact springs from Title VI of the Civil Rights Act
of 1964 and EPA’s implementing regulations, 40 C.F.R. Part 7. Of course, procedural irregularities
such as the failure to conduct an analysis required by state law may be evidence of discrimination.
As to the factual assumption, ECRCO seems to be making an assumption that the Tallapoosa
County Commission (“TCC”) must have evaluated racial demographics in considering the relevant
Solid Waste Management Plan (SWMP) because it was legally obliged to do so. Clearly, an
investigation should not assume compliance with the law. Ultimately, though, ABSCO claims that
the permit had an unjustified disparate impact on the basis of race, and Complainants ask EPA to
make a finding of discrimination or continue its investigation and—to that end—provide ABSCO
with an opportunity to collect and submit further evidence.

Some of these questions are issues of fact: did the Tallappoosa County Commission in fact

analyze whether granting or renewing permits to Stone’s Throw Landfill had a disparate impact on

the basis of race? Is there any evidence for the assumption that ECRCO seems to be making?

Since our January conversation we have been trying to obtain County Commission Records and

have submitted public disclosure requests to make sure complainants — and EPA — have the full

record. In the interests of time, however, we are submitting this letter, and will supplement the
record once we receive additional factual information.

Second, this letter raises a new Title VI claim against ADEM. On February 22, 2017,
ADEM granted an application to renew the Landfill’s permit until 2022—once again, without
conducting a demographic analysis or otherwise considering whether the permit or its terms have an
unjustified disproportionate impact on the basis of race in violation of the law. ADEM’s failure and
disregard for the mandates of Title VI and EPA’s regulations is all the more egregious given that
ADEM is currently the subject of a civil rights complaint because of the adverse disparate impacts

of this very facility, and that ABSCO raised concerns about civil rights compliance during the
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permitting process. ABSCO filed comments on November 17, 2017, which stated, among other
things:

ABSCO maintains that ADEM’s grant of [the] current application

would violate civil rights laws, regulations, and guidance. Indeed, the

Tallapoosa County Commission’s siting of the Landfill in the Ashurst

Bar/Smith community and the various permits granted to the Landfill

by ADEM have had and will continue to have an adverse,

disproportionate, and unjustified impact on the 98% Black population

that lives in closest proximity to the Landfill.
Attached please find ABSCO’s comments, attached as Exhibit A. We urge EPA to find that
ADEM’s decision to permit the Stone’s Throw Landfill in the heart of the historic African-
American community of Ashurst Bar/Smith, without adequate protections for the health and well-
being of the community, will have an unjustified disparate impact on African Americans in

violation of Title VI of the Civil Rights Act of 1964 and EPA’s implementing regulations, 40 CFR

Part 7.

I. ABSCO?’s Claim Arises Under Title VI Federal Law Which Prohibits Discrimination, Not
State Law Requirements

A. The Complaint alleges that ADEM imposed racially disparate harms on the Ashurst

Bar/Smith community.

ABSCO’s Complaint alleges that ADEM administered its solid waste permitting program in
a manner that failed to prevent, and imposed, a wide range of racially disparate harms on the
residents of the Ashurst Bar/Smith community. First, the Complaint alleges that by failing to
consider socioeconomic factors before issuing a permit renewal approval for the Landfill, ADEM
engaged in a method of administering its program that had a discriminatory effect; and second, that
the operation of the permit under the permit granted by ADEM has a disproportionate and adverse
impact on the basis of race.

EPA agreed to investigate these allegations in a September 7, 2005 letter accepting the

Complaint for investigation. EPA combined the two prongs of ABSCO’s disparate impact claim,





and articulated the allegations thus: “ADEM’s failure to require the Tallapoosa County Commission
to properly use the siting factors in the EPA June 2003 Title VI Investigative Report has created a
discriminatory effect for the African-American citizens since most of Tallapoosa County’s
municipal solid waste landfills are located in their communities.” EPA agreed to investigate both

ADEM’s failure to require the Tallapoosa County Commission (“TCC”) to use siting factors that

consider social and economic impacts (as EPA recommended in EPA’s June 2003 Title VI
Investigative Report (“Yerkwood Report)”); and the discriminatory effect that failure imposed on

African-Americans in the Ashurst Bar/Smith community.

In the “Yerkwood Report”, EPA presciently stated that “the potential failure to consider
safety or socio-economic impacts could lead to ADEM-permitted landfills that have an adverse
disparate impact” on groups protected by Title VI. Yerkwood Report at 97. Indeed; this is exactly
what happened with the permitting of the Landfill in the Ashurst Bar/Smith community.

As a starting point, the Complaint raises two interlocking claims of racially disproportionate
harms that rest on Title VI and EPA’s implementing regulations, and stem from ADEM’s failure to
require TCC to consider SES factors:

First, the Complaint alleged that ADEM administered its solid waste management
permitting program for the residents of Ashurst Bar/Smith in a manner that failed to prevent—and
increased the risk of—racially disparate harms. This included ADEM’s failure to provide an
adequate opportunity for comment, id. at 5; ADEM’s failure to ensure that TCC considered
statutorily required SES factors in approving the Permit, id. § 34; and ADEM’s failure to
“undertake additional and independent analyses of such impacts during the State permitting phase
for a facility if necessary,” id. (quoting Yerkwood Report at 94).

Second, the Complaint alleged a broad range of racially disproportionate harms caused by
the landfill, including water runoff, Letter from unnamed individual to redacted recipient 9§ 8 (Sept.
3, 2003) (attached hereto as Exhibit 2); heavy truck traffic and unsafe road conditions, id. at 9 10-

14; proliferation of insects, rodents, and wild dogs that may serve as carriers of disease, id. at 9] 16;
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contamination of wetlands, natural springs, and groundwater, id. at 49 17, 25; negative effects on
gardens and livestock, id. at § 18; high methane gas emissions, id. at § 19; and displacement of
landowners, id. at q 28. The Complaint cited census data to demonstrate that these harms have a
disparate effect on African-Americans, noting that the community that surrounds the Landfill was
98% Black and that the communities serviced by the Landfill were 74% white. The Complaint
questioned ADEM’s racially disproportionate imposition of the burdens of waste disposal on the
Ashurst Bar/Smith community:

Tallapoosa County is a majority white county why is the African-American

population bearing the burden for waste disposal in this county? The continued

failure of the Commission to comply with Title VI in preventing a disparate impact

on majority African-American communities (protected communities by EPA Part 7
regulation) only concerns us more that ADEM . . . are not performing its duties . . .

Id. at 9 32.

In sum, the Complaint contains claims under Title VI that ADEM failed to administer its
solid waste management program in a manner that prevents racially discriminatory effects, and the
occurrence of such racially discriminatory impacts.

B. Title VI prohibits methods of administration that fail to prevent racially disparate harms
and state actions that cause racially disparate harms.

Title VI and EPA’s implementing regulations prohibit ADEM from administering its
programs and siting facilities in a manner that has unjustified racially disproportionate adverse
impacts. Title VI provides that “[n]o person in the United States shall, on the ground of race, color,
or national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C. §
2000d. Section 602 of Title VI authorizes each federal agency to promulgate implementing
regulations or issue generalized administrative orders that specify how the agency will determine
whether recipients of federal funds are engaging in racially discriminatory practices prohibited by
Title VI. Id. at § 2000d-1. Pursuant to these regulations, EPA promulgated implementing

regulations for Title VI:





A recipient shall not use criteria or methods of administering its program or activity

which have the effect of subjecting individuals to discrimination because of their

race, color, national origin, or sex, or have the effect of defeating or substantially

impairing accomplishment of the objectives of the program or activity with respect

to individuals of a particular race, color, national origin, or sex.

40 C.F.R. § 7.35(b) (2016) (emphasis added). EPA’s implementing regulations impose a number of
requirements on recipients of EPA funds, including, first, recipients must not impose racially
disproportionate harms, and second, recipients must not “defeat[] or substantially impair[]” the
objectives of such programs or activities in a racially disproportionate manner.

Recent 2017 EPA guidance re-emphasized the prohibition against disparate impact. As
EPA’s own External Civil Rights Compliance Office Complaince Toolkit states, “EPA's regulations
clearly state that prohibitions against discriminatory conduct, whether intentional or through facially
neutral means that have a disparate impact, apply to a recipient, whether committed directly or
through contractual or other arrangements.” U.S. EPA's External Civil Rights Compliance Office
Compliance Toolkit ("Toolkit"). EPA’s implementing regulations unequivocally apply to ADEM, a
recipient of federal EPA funding as defined in 40 C.F.R. § 7.35(¢c). See also S. Camden Citizens in
Action v. N.J. Dep’t of Envtl. Mgmt., 145 F.Supp.2d 446, 476 (D.N.J. 2001). Therefore, ADEM’s
administration of its solid waste management program should be evaluated according to the racially

disproportionate harms imposed on the residents of Ashurst Bar/Smith.

C. ADEM Has Title VI Obligations Regardless of Alabama State Law.

Compliance with state law requirements is not a defense to a Title VI complaint. Title VI
imposes obligations under federal law and Title VI and EPA’s implementing regulations clearly
contemplate that even if ADEM’s permitting process for the Landfill were compliant with Alabama
law, EPA can still find ADEM in violation of Title VI. As discussed in Section 1.B, the statutory
language of Title VI prohibits discrimination as defined by federal law, and nothing in Title VI
requires the Complainant to demonstrate a violation of state law requirements, such as those

enumerated in the Solid Waste Disposal Act (‘SWDA”) and its implementing regulations, to prove a

Title VI violation. Nothing in Title VI allows ADEM to invoke its compliance with state law





requirements as a defense to a Title VI complaint. In fact, EPA’s implementing regulations for Title
VI, reproduced in Section 1.B, clearly prohibit state actions that are racially discriminatory even if
they were otherwise consistent with state law “criteria or methods of administ[ration]”. 40 C.F.R. §
7.35(b) (2016).

EPA’s focus on state procedures—namely, ADEM and TCC’s establishment of state and
local SWDAs in the early 1990s—undermines Title VI in two ways. First, the permit modification
challenged in the Complaint took place in 2003, about a decade after TCC and ADEM had
established their SWMPs. Allowing ADEM to defend itself against a Title VI claim by pointing to a
causally and temporally distant SWMP process ignores the essence of the Complaint: the
unbearable adverse effects of the Landfill that the Ashurst Bar/Smith community endures every day.

Second, EPA’s interpretation is inconsistent with the “general . . . application and national . .
. scope” of the 1964 Civil Rights Act. H.R. Rep. No. 88-914, at 18 (1963). This framework was
established for a remedial purpose, because “it ha[d] become increasingly clear that progress has
been too slow and that national legislation is required to meet a national need.” Id. As the United
States Commission on Civil Rights noted in a 1963 report that helped drive contemporary
legislative efforts, many states were complicit in discrimination across a wide array of government
functions including education, employment, housing, the administration of justice, and the
provision of health facilities and services. See U.S. Comm’n on Civil Rights, Civil Rights *93: 1963
Report of the United States Commission on Civil Rights (1963). Against this backdrop, Title VI
was designed to prohibit such discrimination “wherever Federal funds go to a State agency which
engages in racial discrimination” and “insure the wuniformity and permanence to the
nondiscrimination policy.” 110 Cong. Rec. 6544 (statement of Sen. Humphrey). Simply, Title VI
applies uniformly to discriminatory actions throughout the United States, regardless of whether

states approve such actions.





For these reasons, we urge EPA to center its investigation on the discriminatory harms
alleged in the Complaint and ADEM’s abject failure to administer its solid waste permitting
program in a manner that prevents or mitigates such harms.

D. ADEM has plenary authority over waste permitting in Alabama, vesting ADEM with
the authority to secure Title VI compliance in Alabama.

ADEM has consistently relied on Alabama state law to disclaim authority over the

Tallapoosa County Commission’s (TCC) siting decisions relating to landfill permitting and absolve

itself of its Title VI obligations. In particular, ADEM has consistently averred that the agency has
no authority to consider socioeconomic factors, including disparate racial impacts, when making
permit decisions. For example, in its response to comments for the February 22, 2017 permit
renewal, ADEM stated that “it does not site landfills, the local host government approves siting . . .
as did the Tallapoosa County Commission . ... ADEM . .. only permits the operation of landfills
in the State.” Ala. Dep’t of Envtl. Mgmt., Summation of Comments Received and Response-to-
Comments: Proposed Stone’s Throw Landfill Renewal Permit 62-11, at 6 (Feb. 10, 2017). ADEM
also stated, “the governing body of a county or municipality has the responsibility and authority to
assure the proper management of solid wastes generated in its jurisdiction in accordance with its
Solid Waste Management Plan.” Id. at 12.

It appears that ADEM’s statements may be an attempt to claim that TCC is the only state
actor with Title VI obligations relating to the Landfill. However, ADEM’s limited view of its
authority has no reasonable basis in Alabama law. ADEM holds plenary authority over an
integrated solid waste disposal planning and permitting program that regulates nearly every aspect
of solid waste disposal in Alabama. The SWDA makes clear that Alabama does not bifurcate duties
relating to solid waste management between the state and local governing bodies. Rather, SWDA
expresses a “legislative purpose” of “comprehensive local, regional, and state planning,” Ala. Code

§ 22-27-41, and a “legislative intent” “to develop an integrated system” in which the state and local





governing bodies work together to manage waste, id. § 22-27-42. Within this framework, ADEM

holds broad supervisory powers:

a

a

First, ADEM has “primary regulatory authority” over solid waste management in Alabama
as “necessary to enforce the requirement and purposes of [SWDA].” Id. § 22-27-9; see also
id. § 22-27-7 (conferring regulatory authority upon ADEM); id. § 22-27-11 (authorizing
ADEM to issue administrative orders and initiate civil actions to enforce the SWDA and its
regulations); id. § 22-27-12(1) (conferring regulatory authority upon ADEM).

Second, ADEM may deny permit applications based on noncompliance with SWDA, its
implementing regulations, or federal law. Id. § 22-27-12(2) (“The department may condition
the issuance of a permit for any solid waste management or materials recovery facility upon
the facility being consistent with applicable rules as are necessary to carry out the intent of
this article and the department's responsibilities under this article. Permits shall be issued for
a period of time based on design life of the facility and may include renewal periods as
determined by rules and not inconsistent with federal law.”); see also id. § 22-27-3(a)
(requiring county commissions to “make available . . . disposal facilities for solid wastes in
a manner acceptable to the department”); i1d. § 22-27-5(b) (clarifying that approval of
ADEM is “in addition to other approvals which are necessary,” such as approvals by county
commissions).

Third, local governing bodies like TCC are required to consider “[t]he social and economic
impacts of a proposed facility on the affected community.” 1d. 22-27-48(a). As ADEM has
the authority to deny permit applications based on noncompliance with the SWDA, ADEM
may deny permit applications for failing to consider demographic factors including disparate
impact.

Fourth, ADEM has the authority to revoke permits for “good cause.” This “good cause”
includes disparate impacts caused by facilities such as the Landfill. Id. § 22-27-5(c) (“Such

permit shall be based upon performance and may be revoked for cause, including failure to





perform under the provisions of this article and regulations adopted under authority of this

article.”).

Moreover, this interpretation of ADEM’s authority is consistent with the EPA’s
interpretation presented in the Yerkwood Report. Yerkwood Report at 94-96. Given ADEM’s
broad powers and “primary regulatory authority” over solid waste permitting in Alabama, ADEM
cannot shirk its Title VI obligations by claiming that it has insufficient authority over a permit that
is issued in its name.

E. The Yerkwood Report supports the claims in the Complaint.

In the January 29 phone call, EPA appeared to place weight on the non-binding nature of the
Agency’s recommendations in the Yerkwood Report. Although the Yerkwood Report was non-

binding, the Complainant’s claims do not depend on whether the Yerkwood Report

recommendations are binding. As we explained in Sections 1.A and 1.B, the Complaint rests on two
Title VI claims that are independent of the Yerkwood Report.

Furthermore, EPA’s findings in the Yerkwood Report do not estop the claims in the
Complaint. EPA did not find a disparate racial impact in the Yerkwood Report partly because two
of the Alabama landfills investigated in the Yerkwood Report—Florence Landfill in Lauderdale
County and Pineville Landfill in Walker County—were not located in communities with a
disproportionate number of of Black residents in comparison to the reference group. In contrast, tthe
Ashurst Bar/Smith community is approximately 98% African-American, presenting a very different
case for EPA.

In fact, in the Yerkwood Report, EPA examined ADEM’s permitting process for landfills
and expressed grave concerns about the absence of civil rights protections. EPA notably stated that
“the potential failure to consider safety or socio-economic impacts could lead to ADEM-permitted
landfills that have an adverse disparate impact” on groups protected by Title VI. Yerkwood Report
at 97. It turns out that EPA was indeed correct: the harms suffered by the residents of Ashurst

Bar/Smith are proof positive that EPA’s concerns were well-founded.
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11. EPA Should Continue Its Investigation To Determine Whether a Disparate Impact
Analysis Was Conducted for the Landfill, and To Assess the On-the-Ground Harms Imposed
on the Ashurst Bar/Smith Community.

EPA seems to be making two unwarranted factual assumptions in favor of ADEM and TCC.
It appears that, with no evidence, EPA has inferred that ADEM and TCC evaluated demographic
factors under the theory that as governmental agencies, ADEM and TCC would act in ways
consistent with state law. Both assumptions are factually unsubstantiated. In addition, assuming
good-faith behavior by ADEM and TCC in an investigation of an allegation of discrimination
subverts the remedial and protective purposes of Title VI. Due to the lack of factual clarity, we ask
EPA to continue its investigation into the facts and offer the Complainant with an opportunity to
collect and submit further evidence.

EPA assumes that since Alabama law requires local Solid Waste Management Plans

(“SWMPs”) to account for socioeconomic (“SES”) factors, Ala. Code § 22-27-45(a), TCC’s local

SWMP for Tallapoosa County must have accounted for SES factors, including the possibility that
Black residents of the Ashurst Bar/Smith community would bear disproportionate racial harms.
Moreover, EPA also seems to assume that if the local SWMP for Tallapoosa County had accounted
for SES factors, the Landfill’s host agreement and permits must have also taken into accounted
those SES factors and racially disparate harms.

EPA seems to have treated both assumptions as reasonable inferences based on the
requirements of Alabama’s solid waste management laws and regulations. We disagree with this
investigative approach. On information and belief, ADEM has steadfastly refused to conduct
demographic analyses of MSW facilities in Alabama including the Landfill in Tallassee. Moreover,
to our knowledge, there is no evidence that the TCC has conducted such an analysis, neither in the
process of creating its local SWMP or while permitting the Landfill."

EPA’s investigation should be based on evidence, not assumptions in favor of ADEM. As

discussed in Section 1.C, Title VI was created to protect against both intentional and unintentional

! Complainants’ ongoing investigation of the county SWMP and permit process has found no
evidence that TCC conducted such analyses.
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state discrimination on the basis of race and ethnicity, and the history of the race discrimination is
particularly significant for Black communities such as Ashurst Bar/Smith, which was founded by
newly freed slaves and whose members have historically experienced intense discrimination by
state authorities. Such instances of discrimination often involve asymmetries in information
between the victims of discrimination and state decision-makers. Inferring compliance with Title VI
from an absence of information tilts the scales in a way that is neither authorized by the history of
enforcement of the Civil Rights Act and its regulations across agencies nor consistent with its basic
civil rights principles.

1I1. ADEM violated Title VI by renewing the Landfill’s permit on February 10, 2017.

In continued violation of Title VI, ADEM renewed the Solid Waste Disposal Facility Permit
for the Landfill on February 10, 2017. Before issuing the permit renewal, ADEM did not, to our
knowledge, address any of the Title VI allegations ABSCO formerly levied against it. Instead,
ADEM’s failure to conduct a disproportionality assessment to analyze the social, economic, and
health consequences of the Landfill on the surrounding predominately Black Ashurst Bar/Smith
community again resulted in a disparate impact on African-Americans. Complainants respectfully
request that EPA consider this most recent Title VI violation in its ongoing investigation or open a
new investigation in response to this complaint.

To the extent that EPA treats this request as an independent complaint, the complaint meets
all jurisdictional requirements pursuant to EPA’s Title VI regulations. First, the complaint is in
writing. Second, the complaint alleges a cognizable claim; that is, ADEM’s method of
administration has an adverse disproportionate impact, and further, the permit renewal of the
Landfill results in a disparate impact on African-Americans in the Ashurst Bar/Smith community in
violation of Title VI and EPA regulations. To the extent that ADEM contends that it does not make
siting decisions, but rather, Tallapoosa County Commission is responsible, section 1.D and EPA’s

own Yerkwood Report make clear that ADEM nonetheless is responsible for ensuring compliance
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with Title VI. Third, we are filing within 180 days of the February 10 permit approval. Fourth, we
are filing the complaint against ADEM, which is a recipient of federal funds.

ADEM continues to openly defy its obligation to abide by Title VI and EPA regulations. In
response to public comments related to civil rights, ADEM completely ignored the specific claims
of disparate impact. Instead, ADEM included a list of programs that the agency deems relevant,

ignoring the requirement that ADEM’s permit of the Stone’s Throw Landfill also be consistent with

Title VI and EPA regulations. Summation of Comments Received and Response-to-Comments
Proposed Stone’s Throw Landfill Renewal Permit 62-11 The sufficiency of Alabama’s
environmental justice and Title VI policies is subject for separate briefing, but even if they met
general requirements, they would not shield ADEM from accountability under Title VI for

discriminatory actions. ADEM’s response to the Comments submitted by the Complainant were

dismissive and non-specific. In addition, however, despite the outstanding civil rights complaint
regarding the previous permit granted to the facility by ADEM and the community’s continuing

concerns about compliance with Title VI, ADEM extended a set of variances for the Landfill that
exempt the Landfill from certain environmental requirements. ADEM determined that granting
these variances would not “unreasonably create environmental pollution.” Summation of Comments
Received and Response-to-Comments Proposed Stone’s Throw Landfill Renewal Permit 62-11.
Given the adverse impacts the primarily Black Ashurst Bar/Smith community is facing, these
variances are an additional slap in the face. ADEM’s continued abdication of its Title VI obligations
further the already-alleged discrimination perpetrated against Black residents of the Ashurst/Smith
Bar community.

Once again, ADEM failed to conduct any analysis of whether the permit would violate Title

VI and its regulations, and its action granting a permit to Stone’s Throw Landfill without adequate

protection for the health, welfare and environment of the community will have an unjustified
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disproportionate impact on the basis of race. ADEM’s methods of administration and permitting

thus violate Title VI and its regulations.

Conclusion: EPA Should Make a Finding of Discrimination

The Ashurst Bar/Smith community has suffered racially disproportionate harms from a
Landfill that operates under an ADEM permit. This permit was granted with a deficient method of
administration that subjects Black residents of the Ashurst Bar/Smith community to racially
disparate harms. These allegations are supported by data about the siting of landfills in Tallapoosa
County, numerous declarations from community members, and ADEM and TCC’s failure to ever
conduct even a basic disparate impact assessment for the Landfill. On these bases, we respectfully
ask EPA to make a finding of discrimination. If EPA believes that there are gaps in the
administrative record that preclude a conclusive finding, we respectfully ask EPA to continue its
investigation and provide ABSCO with a meaningful opportunity to present further evidence so that
EPA can reach a fully informed decision.

Sincerely,

Marianne Engelman Lado
Visiting Clinical Professor of Law
Yume Hoshijima

Ama Francis

Student Clinicians

Environmental Justice Clinic

Yale Law School

127 Wall Street

New Haven, CT 06511

(203) 432-2184
Marianne.engelman-lado@ylsclinics.org
Yume.hoshijima@ylsclinics.org
Ama.francis@ylsclinics.org

Leah Aden

Senior Counsel

NAACP Legal Defense & Educational Fund, Inc.
1444 1 Street, NW
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Washington, DC 20005
(202) 682-1300

Suzanne Novak

Jonathan Smith
Earthjustice

48 Wall Street, 19" Floor
New York, NY 10005
snovak(@earthjustice.org
Jjismith@earthjustice.org
212-845-4981

On behalf of the Ashurst Bar/Smith Community Organization
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IPASS, INC.
September 21, 2016

U.S. Department of Education (USDOE)

OCR National Headquarters

Office for Civil Rights

Lyndon Baines Johnson Department of Education Bldg
400 Maryland Avenue, SW

Washington, DC 20202-1100

Telephone: 800-421-3481

FAX: 202-453-6012; TDD: 800-877-8339

Email: OCR@ed.gov

U.S. Department of Education (USDOE)
OCR Regional Atlanta Office

Office for Civil Rights

U.S. Department of Education

61 Forsyth St. S.W., Suite 19T10

Atlanta, GA 30303-8927

Telephone: 404-974-9406

FAX: 404-974-9471; TDD: 800-877-8339
Email: OCR.Atlanta@ed.gov

US EPA Oftfice of Environmental Justice
environmental-justice@epa.gov

Environmental Protection Agency [Mail Code 2201A]
1200 Pennsylvania Avenue, NW

Washington, DC 20460

US EPA, REGION 4

Cynthia Peurifoy (peutifoy.cynthia@epa.gov )
61 Forsyth Street (9T25)

Atlanta, GA 30303

Fax 404-562-9961

Oftfice of Civil Rights

Helena Wooden-Aguilar (wooden-aguilar.helena@epa.gov )

Title VI Complaint
Lee County School District: High School Siting at Imperial Parkway Bonita Springs,
Florida

Dear U.S. Department of Education Office for Civil Rights:

We represent IPASS, Inc. a Florida Not for Profit Corporation. IPASS alleges that the Lee
County School District (LCSD), a recipient of financial assistance from the USDOE, has violated
Title VI of the Civil Rights Act of 1964 (Title VI) that will have a disparate discriminatory impact
on students of color and race by siting a new Title I high school that has predominantly (more than





50%) Hispanic and Black student population in Bonita Springs Florida on a parcel of land that is
contaminated by asbestos and diesel fuel, and the site is also located next to an extremely high-volume
traffic roadway, federal Interstate 1-75 generating additional air pollution.

LCSD receives federal funds from Title I, Part A (Title I) of the Elementary and Secondary
Education Act (ESEA) provides financial assistance to local educational agencies (LEAs) and schools
with high numbers or high percentages of children from low-income families.

Placing a new school that will serve a student class population of predominantly (greater
than 50%) Hispanic and Black students on a contaminated site is a discriminatory act based on race
and color. The new high school will serve the following current student population:

Statistics for 2014-2015" (statistics for 2015-16 not available yet)

Bonita Springs Elementary
Hispanic: 93.9%
Economically Disadvantaged: 97.2%

Spring Creek Elementary
Hispanic: 82%
Economically Disadvantaged: 89.3%

Bonita Middle Center for the Arts
Hispanic: 61.3%
Economically Disadvantaged: 75.3%

Bonita Springs Preparatory and Fitness Academy:
Hispanic: 46.4%
Economically Disadvantaged: 60.5%

Bonita Springs Charter School
Hispanic: 35.6%
Economically Disadvantaged: 49%

Statistics for Lee County - 2015-16
White: 42.6%

Hispanic: 38.2%

Black: 14.6%

Two or More Races: 2.7%

Asian: 1.7%

1 http://doeweb-prd.doe.state.fl.us/eds/nclbspar/vear1415/main1415.cfm

http://doeweb-prd.doe.state.fl.us/eds/nclbspar/vear1415/schl1415.cfm?dist number=36
total number of students in Bonita Springs 3,714
total number of minority students in Bonita Springs 2,307






Siting the new high school on the Imperial Parkway site would expose the predominantly
minority student population to additional pollution and health risks.

This is a discriminatory act and violates Title VI and USDOE's nondiscrimination
regulations (i.e., an alleged discriminatory act based on race, color, national origin, sex, age, or
disability), EPA's Title VI regulations, 40 C.F.R. Part 7, and the U.S. Department of
Education's (USDOE) Title VI regulations, 34 C.F.R. Part 100.

The Title VI regulations prohibit, among other things, race, color or national origin
discrimination in school siting decisions. As noted in EPA Schools website, “Children are particularly
sensitive to air pollution, because their respiratory systems are not fully developed, they are more
active, and they breathe more rapidly than adults. Children also are more likely than adults to have
asthma.”

The selection of this school site, upon which evidence of prior contamination exists, and the
assessment and remediation of contamination at this site stem from two deficiencies:

1. Inadequate due diligence on the part of school districts.

Without the involvement of lending institutions in acquiring property for school
construction, school boards have less incentive to perform rigorous due diligence. By
requiring site investigations as a condition for loans on acquiring property, banks and other
lenders have served as de facto environmental detectives. To protect their own investments
and to avoid liability, lenders have played a key role in the discovery of contaminated
properties, helping to ensure that proper site characterization and cleanup are carried out.
But in recent cases in Chicago and Los Angeles, the acquisition of property for schools was
funded by public money, without the involvement of lending institutions. It would appear
that due diligence was not conducted with the same scrutiny as would be the case in
private property transactions.

2. School district self-certification of remediation cleanup.

A major flaw in the system is when school districts have both the responsibility and
authority for cleaning up site contamination and for certifying that the cleanup has been
propetly completed before the school facility is constructed. School districts often do not
have expertise in site assessment and cleanup, and there may well be conflicts of interest
within the school district. As a recent California audit documented, pressures to get a school
up and running to meet enrollment needs may influence how contaminated sites are
characterized, leading to less stringent cleanups.

This complaint is timely. The contaminated Imperial Parkway site was selected from a list
of other (non-contaminated) school sites by the LCSD within the last 180 days, but to our
knowledge the real estate contract for the purchase and sale of the site has either not yet closed
or only recently closed. The school has not yet been constructed.

The site has not been adequately tested for these and other potential contaminants and the
testing that was conducted was incomplete. State of Florida Department of Environmental Protection
records are incomplete. Subsequent recent site assessment testing for asbestos materials was not





adequate to ensure that the site has been fully remediated. There has been insufficient state and federal
oversight of assessment and remediation activities on the site. A report titled Soi/ Assessment Report
Imperial Parkway Property dated July 4, 2016 was prepared by the same consulting firm that performed
a Phase I Environmental Site Assessment (Phase I ESA) in November 2015, the consulting firm was
again hired directly without a proper selection procedure by the School Board. This July 4, 2016 Report
utilized and described a methodology for soil sampling that is not adequate to assess potential asbestos
contamination.

The consulting firm that performed a “practical sampling plan” was improperly constrained
under a very limited budget provided by the School Board, relied on its own inadequate Phase I ESA
site reconnaissance activities, and did not perform a thorough visual inspection of the entire property.

The attached sworn statement from a Spanish speaking worker who was employed during the
assessment of asbestos materials that indicates that the asbestos materials may exist in other locations
on the site. In light of the known asbestos that was present on the property, the site selection
assessment and documentation were inadequate to protect students. Both the phase I and phase 11
report was inadequate under ASTM Environmental Audit standards. No phase III environmental
audit has been conducted or requested by the School Board prior to the site selection of this
contaminated site next to a major highway generating high volumes of traffic and additional air
pollutants.

According to the Soil Assessment Report, no obvious cementitious pipe or pipe fragments or
other potential asbestos-containing material (ACM) were observed during the Phase I ESA. In the
Phase II ESA, samples were collected in a general grid pattern that divided the site into twelve sections.
The soil sampling methodology implemented encompassed a random collection of soil samples from
the surficial layer from each section and laboratory analysis of 12 composited samples from a property
that is 76 acres in size. This is roughly only one analyzed sample for every six acres of land, and clearly
inadequate given the circumstances.

Moreover, no special assessment emphasis (no test pits greater than 6” with sampling or
additional sampling was) was given to areas previously documented as impacted with ACM.
Additional investigation should have been conducted in the three areas where the burial and piling of
ACM occurred. The scope of the soil assessment applied the same level of scrutiny in the areas that
were previously documented as impacted as in the areas that were not previously documented as
impacted with asbestos. The soil sampling methodology for assessment of ACMs should not have
focused on discrete sample locations. A few surficial soil samples, even if properly composited and
analyzed, cannot fully represent surface, subsurface or air environmental conditions.

The School District of Lee County should have, but did not, notice a request for proposals to
interested bidders (consultants) with a detailed scope of work to adequately assess the property. Public
sector procedures to conduct environmental assessment work should be transparent, thorough and
open to the public in order. This process was not. When counties or governmental agencies are truly
interested in finding out what the true environmental conditions are on real estate properties, they
commonly rely on one consultant to design a scope of work that can meet the objectives for the
purchase, and then, on yet other independent consultant chosen through open bidding process to
complete the implementation of a well-designed scope of work that is vetted through state and federal
regulatory oversight, not unilateral self-regulation by the LCSD.
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The first rule of environmental site assessment for contaminated sites is to obtain a full three
dimensional (vertical and horizontal) assessment as to the extent of contamination. Originally, only a
phase 1 paper environmental audit was performed here. A full phase II or phase III environmental
audit was not performed, even for asbestos, much less any other potential contaminants for the entire
parcel. No full vertical site assessment to depths of more than 6” or horizontal assessment of, and
throughout, the entire parcel, and no full site rehabilitation completion order from DEP or EPA for
tull clearance of the site has been obtained to our knowledge.

Prior to selection and use of contaminated sites for the proposed school, guidance should
have been sought from State and Federal regulators and other stakeholders. A comprehensive site
assessment including a Conceptual Site Model (CSM) is necessary and proper for a school site. The
CSM would have taken into consideration the past, present and future use of the site as it is a
representation of site related information of contamination sources, receptors and exposure pathways.
The CSM of a comprehensive site assessment would have provided a framework for identifying how
potential receptors such as workers during construction and school children may be exposed to
remaining asbestos or other contaminants in the present or in the future.

The United States Environmental Protection Agency provides a framework for investigating
and characterizing potential for human exposure from asbestos contamination in outdoor soil and
indoor dust at contaminated sites. Due to the scientific and technical issues associated with the
investigation of human exposure and risk from asbestos, a framework for a comprehensive site
assessment should be used by risk assessment managers when performing investigations of asbestos
sites. In addition to soil, a combination of dust and air samples has to be analyzed to fully characterize
exposure.

The School District and School Board must understand that asbestos fibers in outdoor soil
released from source materials, including remnants of asbestos materials, have the potential for
inhalation. Inhaled asbestos can increase the risk of developing illnesses such as lung cancer,
mesothelioma, pleural fibrosis, and asbestosis. These risks of airborne pollution are compounded by
the nearby high-traffic federal interstate highway I-75 which also generates air pollution in close
vicinity to the proposed school site on Imperial Parkway.

Based on the exposure to asbestos and other hydrocarbon contaminants and air pollutants,
the subject site should not be considered a potential school site regardless of a comprehensive
contamination assessment which will have limitations and risks that have not been fully assessed.

According to a 2005 report titled Building State Schools: Invisible Threats, 1 isible Actions by the
Child Proofing Our Communities Campaign and Center for Health, Environment & Justice, Florida
is a state with school siting laws and one of only five (5) states with a policy that prohibits a school
district from using a certain site for a school location due to health and safety concerns with regard to
point sources of pollution, prior land uses and other general environmental conditions.

On February 11, 1994, Executive Order 12898 was issued to direct Federal agencies to
incorporate the achievement of environmental justice into their mission. Accompanying that
Executive Order was a Presidential Memorandum stating, in part:

“In accordance with Title VI of the Civil Rights Act of 1964, each Federal agency shall ensure that
all programs or activities receiving Federal financial assistance that affect human health or the





environment do not directly, or through contractual or other arrangements, use criteria, methods,
or practices that discriminate on the basis of race, color, or national origin.”

Presidential Memorandum to Executive Order on Federal Actions to Address Environmental
Justice in Minority Populations and Low-Income Populations

In August 2011 the Environmental Justice Internal Working Group established a Title VI
Committee to address the intersection of agencies' environmental justice efforts with their Title VI
enforcement and compliance responsibilities.

As noted above, the site has not been adequately tested for these and other potential
contaminants, and the testing that was conducted was incomplete.

The attached sworn statement from a Spanish speaking worker who was employed during the
assessment and remediation of asbestos materials from the soil indicates that the asbestos materials
may exist in other locations on the site, and has not been fully remediated. Federal OSHA complaints
during the site assessment and remediation for asbestos can no longer be located by Lee County.
Subsequent recent site assessment testing for asbestos materials was not adequate to ensure that the
site has been fully remediated.

Respectfully submitted,

/s/ Ralf Brookes Attorney
Attorney for IPASS, INC.

Ralf Brookes Attorney

1217 E Cape Coral Parkway #107
Cape Coral Florida 33904
RalfBrookes@gmail.com

Phone (239) 910-5464

Fax (8606) 341-6086

Matthew Farmer, Esq.
Farmer & Fitzgerald, P.A
102 W. Whiting St. Suite 501
Tampa, FL 33602
mattfarmer] (@aol.com
Phone (813) 228-0095

Fax (813) 224-0269





AIR UEST° ENVIRONMENTAL, INC.

July 7,2016

Ralf Brookes, Esq.
1217 East Cape Coral Parkway # 107
Cape Coral, Florida 33904

Subject: Hawthorne Property/Imperial Parkway
AirQuest Project #11068

Dear Mr. Brookes:

AirQuest Environmental, Inc. (“AirQuest”) reviewed a map indicating the latest sampling
locations at the Hawthorne property at Imperial Parkway. The map seems to indicate a
grid system used as part of a sampling plan for the collection of samples for asbestos and
petroleum hydrocarbon analysis at the subject property. The map provided sufficient in-
formation to indicate that samples would be collected only from the surface; a limited
number of samples (five samples) from each of the twelve cells of a grid system for a to-
tal of sixty (60) samples, and a plan to have the samples composited, not in the field, but
at the laboratory.

This sampling plan does not adequately assess asbestos concerns at the site, which is
primarily accomplished by a thorough visual inspection of the entire property and does
not focus on discrete soil sampling locations. A few surficial soil samples, even if
properly composited and analyzed, cannot properly represent surface or subsurface envi-

ronmental conditions.

Additionally, due to the piling and burial of asbestos cement piping and potential disturb-
ance of soils during an abatement conducted at the subject property, it is important to de-
termine if asbestos is present in the soils at depths greater than surficial levels (surface to
3 and sometimes 6 inches of depth). Based on the documents reviewed, a comprehensive
site characterization was not conducted. Although additional detailed information as to
the purpose of this latest sampling may have accompanied the map, the map itself seems
to indicate that it is for confirmatory purposes.

For sites such as this proposed school site, guidance must be sought from professionals
and from State and Federal regulators and other stakeholders. It is important to develop a
Conceptual Site Model (CSM) that takes into consideration the past, present and future
use of the site as part of a comprehensive site assessment. A CSM is a representation of
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site-related information regarding contamination sources, receptors and exposure path-
ways. The CSM will provide the framework for identifying how potential receptors may
be exposed to asbestos or other contaminants in the present or in the future. Also, since
there will be activities during potential construction at the site (e.g., excavation, trench-
ing), Activity-Based Sampling (ABS) and Stationary Sampling are recommended as-
sessment practices for assessing short and long term exposures associated with workers

during construction and later students and residents of the adjacent areas.

Should you have any questions or require additional information, please do not hesitate to
contact either myself, or Traci Boyle at (954) 792-4549.

Sincerely,
AirQuest Environmental, Inc.

[

N A K
(Aasdin S
Sid Duque, PG Traci-Anne Boyle, CIH
Senior Project Manager Licensed Asbestos Consultant, AX-60

AirQuest Environmental, Inc. Page 2 of 2
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LOCAL NEWS

DEP investigating possible asbestos
violations by construction company

By Charlie Whitehead
Posted: Dec. 26, 2007 ®0 fYy X B

Posen Construction workers say they were ordered to handle hazardous
asbestos pipe without protective gear and then ordered to dump it illegally

at a new lake south of Alico Road.

In sworn statements Posen employees and former employees say their jobs

were threatened if they refused to handle the dangerous material.

"If we question the instructions there are plenty of people looking for
truck driving jobs," said truck driver Virginia Brown in a sworn statement

taken in November.

Brown heard that from crew leader Linda Darnall, she said, who swore

she got the instruction from her boss, Michael Schook.

"They've harassed the hell out of me," said Darnall, who claimed she was
terminated after she complained and went for lung X-rays and tests.

"People are sick. People are being harassed. People are being fired. I am
livid."

Other Posen workers said they were instructed to cut up the asbestos pipe

with saws and crush it.
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"There were lots of dust particles in the air," said Jonathan Herman.

The workers said they were not offered protective gear. Asbestos is a fiber
that when inhaled can cause long-term breathing problems. Crushing or
cutting it creates an airborne hazard. It's also a hazardous material

requiring specific disposal procedures.

Herman said he was spotting for an equipment operator who removed the
pipe from the ground.

The various statements claim the pipe, owned by Lee County Utilities and
removed during the widening of Alico Road near U.S. 41, was crushed
and cut up at the site. Truck drivers claim they were ordered to dump the
material at a newly created lake south of the new Alico Road near 41, and

that equipment operators pushed the asbestos into the lake.

Department of Environmental Protection officials confirmed they are
investigating, and sent warning letters to Posen, Lee County and the

Florida DOT before Christmas advising of possible violations of the law.

"We have investigated and we have sent the warning letter," DEP
spokeswoman Audrey Wright said. "They have replied and asked for a
meeting after the holidays."

During that meeting more investigating will take place, DEP's Sherrill
Culliver said.

"The letter states a possible violation," he said. "We're not in a position to

say there is or isn't."

Lee County officials got interested when Posen employees took their

complaints to them.

"Every day phone calls come in about something," said Tony Pellicer of
the water resources division. "I read the statements, but I wasn't there. I do
know Posen subsequently instituted asbestos-handling training. They
didn't have it before."






Schook was arrested in August as a fugitive from Michigan, wanted for
six felony counts of violating water protection rules. In September he was
charged with similar violations here and paid a $500 fine. Those charges
stemmed from Bonita Springs complaints of improper stormwater

handling at the Imperial Parkway job.

"My guys were exasperated,” Bonita City Manager Gary Price said."We're
watching them constantly.”

Price said his engineers tell him there's asbestos buried on the south side
of the Imperial River where Posen built the embankment for the new
bridge.

"My guys say it's some of the Alico stuff," he said.

Pellicer said Schook was convicted in February of environmental

degradation in Michigan, and was fined for improper handling of asbestos.

Schook could not be reached for comment. Lloyd Lambrix, Posen's

southwest Florida division manager, declined comment.

"I'm on vacation now," he said. "We're shut down for Christmas. Call the

county or someone. I don't want to comment right now."

Pellicer said the county knew the old asbestos utility lines were there, and
Posen's contract included removal and proper disposal. He said when the
employee complaints reached him he requested copies of disposal receipts
for the asbestos. Though the county had paid for the removal several

months earlier the disposal receipts were dated after the request was made.
"It got to the point I said this is for DEP," he said.

Jim Lavender, the county public works director, laid out the situation in a

report for commissioners this week.

"We intend to watch them very carefully," he said."I'd say they have things
they have to answer for." Nevertheless Posen is in line for yet another big

county contract. The company is the low bidder ? by several million






dollars ? with a $25 million offer to widen Summerlin Road and build a

new overpass at College Parkway.

"] asked the attorney," Lavender said."He said there was no problem and I

signed off on the blue sheet. They've been quick and they've been cheap."

Darnall said Posen looked for reasons to fire her, even removing her from
her truck and ordering immediate drug testing, which she passed, she said.
She was fired after an accident in a company vehicle. She said she's
contacted Occupational Health and Safety Administration about the

working conditions and has equal opportunity complaints pending.

"I'm so mad. I picked up and moved down here from Michigan to help this
company get started here," she said. "I don't care if my name gets out.

They've already done to me what they can do."

From Around The Web Sponsored Links by Taboola -

Win ,$5k a Week "Féfever" With a Simple Sweepstakes Entry
A’I‘\vle\k/v Razor Gets So Popular 1t Actually Sells Out
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‘T’he‘10 A§§o!ute Best SUVs for Someone with a $25,000 Budget
Pgople ih Hg\ayy ’C’)redit Card Debt Couid Be In For A Big Surprise

Have You Been Newly Diagnosed With HIV? Women Living With HIV Share Words Of Encouragement
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THEREUPON,

KATHERINE ORTEGA,
was duly sworn to act as interpreter and to accurately
translate rom the English language to the Spanish
language all guestions propounded to the ollowing
witness and to accurately translate rom the Spanish
language to the English language the answers to such
questions.

THE INTERPRETER: I do.

THEREUPON,
ALFREDO PEREZ CASTILLO,
having been irst duly sworn through the
a orementioned interpreter, upon his oath, testi ied
as ollows:
THE WITNESS: Yes.
EXAMINATION (Through Interpreter)

BY MR. BROOKES:

0 Okay. What is your wull legal name?
A Al redo Perez Castillo.
Q Okay. Is this a copy o vyour asbestos

certi ication?
A Yes.
MR. BROOKES: I'm going to mark it as Exhibit

Number 1.
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(Exhibit No. 1, Asbestos Certi icate, was

marked or identi ication.)
BY MR. BROOKES:

0 Okay. And do you recognize this location?
A Yes.

MR. BROOKES: I'm going to mark that as
Exhibit Number 2.

(Exhibit No. 2, Site Map, was marked or
identi ication.)

BY MR. BROOKES:

0 And did you ever work at that location?

A Yes.

o) When did you work there?

A I started around August the 4th. I was in
2009. I was there or a ew months, but I don't

recall exactly or how many.
0 And in what part o the site did you work?
I vyou could circle with a pen the general locations.
A In that area.
0 Okay. And is this a close up photograph o
that area?
A Yes.
MR. BROOKES: I'll mark that as Exhibit
Number 3.

(Exhibit No. 3, Photograph, was marked or
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identi ication.)

BY MR.

Q

A

BROOKES :
And what was your job in this location?

Our work there was just to ind asbestos,

just to 1nd out i the area was contaminated or not.

Q

And was part o your job, then, to remove

asbestos that you ound?

A

Yes, because they were determined to ind out

i there was a contaminated area there. And we had to

remove pieces o asbestos.

Q

A

out o

Was the area with the asbestos marked?
No, we were just digging out o you know,

scratch. We didn't have any any idea. We

was Jjust rattling and just looking, seeking di erent

areas until we could ind, you know

Q

A

A

Were you told
pieces o
to stay within
pieces o stu
one area or your work?

Yeah. The thing is that we had a speci ic

area where, supposedly, there were the remains o

you know, the pieces that they knew there was an

area,

speci ic area, where, supposedly, you know,

there was contamination in it.
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Q Was the area staked out?

A Not at the very beginning when we irst got
there.

0 Okay. Could you draw with this pen on

Exhibit 3 the area that you were working within to
look or asbestos?

A At the beginning, we started like in this
area around here; and then we started to kind o
spread out a little bit to see how ar. But we
concentrated our work in this central area.

Q Did you ever leave the central area and
notice asbestos anywhere else on the property?

A Yes, o course. Well, sometimes, yeah, they
would just tell us to look around, and sometimes it
just we would do it like, you know, or un, or to
get like a ree lunch or something. And I, mysel ,

ound quite a good amount o asbestos around.

0 Where on this aerial, maybe could you show
me on the aerial where you ound asbestos in other
locations on the property?

A This this area right here. The outer
side, here and here.

Q Could you put an A next to that, and a B next
to that?

A (Witness complies.)
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0 Thank you. Did you report inding asbestos

in that area to anyone?

A Yes, o course, the supervisor, the one that

was, you know, leadering (sic)

our group. One day it

was raining a lot, so we had to leave. And then

but we came the day a ter. And a ter the rain, we

ound 1like, you know, the sand

kind o spreads out

a ter the rain, and the asbestos was pretty clear,

out, like pretty much alive.

It kind kind o stands out. There's not
con usion when you ind it. It has this color, kind
o like this. So when it rains when it rains, it
stands out pretty easily. So it's very visible. You
can see it pretty easily.

o) Okay. And who was the supervisor that

he (sic) told about this addit

A The one that was like

think was his last name.

ional asbestos?

our leader. Nava, I

Q Salvador Nava?
A Nava. Nava. Salavador. Salvador Nava.
Q And what did they tell you about the asbestos

in areas A and B?
A I don't know about th
talk and meet with this (sic)

come. On two occasions, one o

at, because they used to
inspectors that would

the inspectors told me
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to look or asbestos, and I brought more asbestos to

him.
Q Did they expand the clean up area a ter that?
A What do you mean "expand"?
0 Did you have to clean up the asbestos in the

areas marked A and B?

A We did not clean anything. We were just
looking or asbestos. We wanted to prove that there
was contamination in the area. There was another team
that would come and clean. They were cleaning the
area. So they would come and take care o that.

Q Okay. Was the asbestos that you identi ied
in areas A and B put in any reports?

A I don't know. I don't think so. My my
job was to just ind as much asbestos as possible. So

I would bring it to them; they would take pictures o

it.

0 What instructions were you given?

A Our our work was just to check, check
around, seek keep seeking or asbestos and make
sure that they it was proved that there was

asbestos there.
Q Were you supposed to delineate the area that
had asbestos?

A What do you mean "delineate"?
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Q Were you supposed to mark the geographic area

that had asbestos?

A Yes, we would use some type o tape to mark
it. But it was only in this area you know what I
mean the area where we were working.

0 Was there asbestos in other areas besides

where you were working?

A Yes. There was around this area here,
this was a I don't know how to call it in
English it was like a ditch, like a ditch.

o) Could you circle that area

A All o this

Q with a pen?

A border had asbestos, this area right here.

Because there was like dirt that was kind o pushed
away there. So there was like a little mound. But
there was a ditch next to 1it.

Q Okay. Anywhere else?

A There was asbestos all over the place there.
All this area that we worry about, there was asbestos
there.

Q Is it beyond these squares and rectangles
that are drawn on the photo?

A Yes, all this area here. All this area had

asbestos.
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Q Okay. And how long did you work on this
site?
A I don't remember exactly. I know it was or

a ew months, but I wouldn't be able to tell you two,
three, our months. I don't know. I do remember that
we stopped at some point, and I don't remember I

don't know really why. It was like they were not

decided what they would do over there. So when we
came back, there was like a mound o dirt. There
wasn't

THE INTERPRETER: Let the interpreter clari vy
something.

THE WITNESS: There was equipment. There was
equipment there, like a backhoe, like a real big
backhoe. There was a man. There was a man.

There was a water trunk truck. Sorry, truck.

So when we came back, we came like to check
i a ter that mound that they kind o ormed
there, this hill, i they had picked up the
asbestos or not. So our job there was to look or
more asbestos. That's what we were trying to

ind, more asbestos. And we did ind more
asbestos.
BY MR. BROOKES:

0 A ter the truck made the mound?
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A (Nodding head.)
o) Again, was this all over the site, or let
me ask you not a leading question.
Where did you see it a ter the truck pushed
the mound up?
A In the surroundings. In the surroundings o

that mound. Because they wanted to know i1 they had

le t some. And they you know, like on the mound,
there were like big pieces, like big pieces. The
biggest pieces were on like around the mound. But

in the outer areas, there were little pieces.

Because we have this thing that's what I
told you be ore that 1 we ound additional
asbestos, they would give us like a ree lunch or
something. So we kind o would walk around and go
outside, you know, the area.

Q Okay.

A We we didn't have to bring much. We would
just bring like three, our pieces, and then they
would take pictures, and then

Q And how much asbestos was out in these outer
areas? Was there a lot, or just a little?

A Yeah, because the thing is that it was it
seemed like it was like grounded, ground. It was

grinded. It was ground. So there were like debris.
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0 Like grinded?
A All that was
MR. BROOKES: Like grind like grinded?

THE INTERPRETER: Grinded, yeah.

MR. BROOKES: Like co ee?

THE INTERPRETER: Yeah, right, exactly.

MR. BROOKES: Okay.

THE WITNESS: So it was like debris. And
they kind o grind all o this debris. You know,
they become little pieces. So we could ind like
bigger pieces, small pieces.

BY MR. BROOKES:

0 Okay. Was it very di icult to ind them?
A Yes. At least the little ones, we really had
to pay attention to those. The bigger ones, you could

see it pretty easily.

0 Okay. Were you using just naked eye, or
magni ying glasses?

A No, just naked eye. Because there 1is no
doubt; the color is very distinctive.

Q And what hours did you work? How long did
you spend there on the day you were working?

A We would start around 7:00, 7:30. We would

inish around 3:00 or 3:30.

0 Did you work other locations, or just this
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site?
A Just there.
Q Okay. And who was your employer/company?
A I don't remember the name right now. I do

remember that our leader was Salavador.

0 Was it Southeast Abatement?

A Something like that. I don't quite remember
well.

Q Okay. Did you wear any protective equipment?

A No, not really. Sometimes we would wear like

a white kind o jumper; but it was only when the

inspectors would come. Other than that, we would not.
o) When would the inspectors come?
A Sometimes only when they would come to
inspect. Almost at the end, lately, there was an

inspector there almost daily, but it just was only at
the end.
(Exhibit No. 4, Photographs, was marked or

identi ication.)
BY MR. BROOKES:

Q Okay. I'm going to show you some photographs
on Exhibit Number 4. And they're numbered 1
through 6. Can you describe what we're seeing in the
photos one by one?

A This is the place where we were working at.
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This is the equipment I mentioned that was picking up.

This i1is the mound,

Q

A

Q

A

a little house where

The mound is in number 17

Yes.

And then the house is in number 57?

This 1s like a little house that Salavador

would bring and kind o assemble

under, you know, the shade or a

Q

A

under 1it.

Q

there in order to be

while.

And what did they do there?

We would take breaks, and we would be

And did they have to do

in that tent?

A

No, actually, there was

there or decontamination, which

been; but there was never such a

any decontamination

never a place located
there should have

place. They had like

a small equipment like to kind o wuse 1it, but it
was never done the way we were supposed to do it. It
was just this was just used like to be on you
know, in the shade.

Q Okay. And what is in picture number 47

A This i1is like a machine to measure the air.
It's not something that was there at the beginning; it

was more

Q

towards the end.

Did you have to wear a machine on your body
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to measure the air?

A I remember that we used that one day, yes.

Q One day?

A One day. We were wearing something right
here.

0 Which is I think he's pointing at

his (sic) shoulder?

A The little equipment goes here, and then you
have like a hook around here.

Q So equipment on your belt, and then a hook on

your shirt?

A Yes.

Q And that what about the other days?

A A ter, they started using those measuring
devices.

0 They stopped using the personal devices?

A Yeah, only 1 i an inspector would come,
then we would. But you can see in the picture that.

Only i the inspector would come, and we had to kind
0o measure something, make some test, then we would
wear it. But, or example, right here, we're working
and we we don't have anything.
(Exhibit No. 5, Photographs, was marked or
identi ication.)

BY MR. BROOKES:






10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

0 Is this these I put a number this 1is
Exhibit Number 5 with some more photos. Which one
are you pointing to now, number 77

A Yeah, that's when the mound was already up
there. And it had rained a lot, so you could see a

lot o asbestos there.

0 Is that him (sic)

A And that's

Q in the photograph?

A Yeah, that's me.

o) Okay. Can you circle yoursel in the
photograph?

A (Witness complies.)

0 Okay. In the back?

A Yes, this one here, the one with

Q Put an arrow to your head. Yeah, draw an
arrow.

A Arrow.

Q An arrow. You're so close. Okay. Thank
you. And what are you doing in that picture?

A Yeah, the mound was already there, so I was

showing them that there was more asbestos.
o) Is this him (sic) in photograph 872
A Yes.

Q Can you put an arrow to yoursel there?
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A (Witness complies.)

0 And what is he (sic) doing in that picture?

A Looking or more asbestos.

0 Is that a rake that he's (sic) using?

A A rake in order to

Q And how deep

A kind o , yeah, move dirt around.

o) How deep would you go digging with the rake?
A Just just you know, Jjust on top. Just

on top. We don't go

Q On the sur ace?

A under. Yeah, sur ace. Yeah, we don't go
underneath, no.

0 Okay. And did this back loader spread the
soil or you be ore you searched it with the rake in
number 67

A No, that was used or the mound in order to
create that mound.

0 The mound that we see in number 1°7?

A Uh huh. We would select an area, and then he

would start, you know, piling up.

Q And what's happening in number 97
A That is the water truck that I mentioned
be ore. It spreads water to avoid the dirt not to

go to go up in the air, because we need to work
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with the wet dirt.

o) Is this a mound in number 9, or a piece o
the mound?

A Yeah, he he gushes water there 1irst so
that we can work on it, and then that area later.

Q Who is this lady in number 772

A She used to work there with us, but I don't

remember her name.

Q Okay. And is that her also in number 57

A She would come and go. I don't know 1 she
was an inspector. But she used to go there pretty
o ten.

0 But her job was not the same as his (sic)
job?

A No.

Q Okay. What is photograph number 107?

A That's one o the locations where they would
get rid o the debris. So there were like big big

stones and things.

0 Is this stone marked with some kind o paint?
A Yes.

Q And what was the paint or?

A Those marks are there because there was

asbestos there, too.

Q Okay.
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A So there were areas marked.

Q And what's happening in photographs 11
and 127

A Those are the trucks loading. But when that
happens, we were about we were about to leave. At

the beginning we were there when the trucks came; but

once we inished the job, I do know that they had to

take that mound the mound away rom there.

Q Okay.

A They had to take the dirt, the mound o dirt,
away .

Q And when you were there, how many trucks were

coming to the site?

A Well, I wouldn't know. I never counted that.
That was not my job. But I know that there were about
10 to 12. The thing is that by the time they would
have to load and unload and come back actually, to
be honest, I really don't know.

At the beginning, there were like one or twoj;
but then again, since they took so long rom going and
coming, there was a big you know, a long distance.
There were about 10 or 12. I don't know. I never
dealt with that, so I don't.

Q Does the asbestos look di erent a ter a

rain?
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A No, it didn't look di erent; it's Jjust, it
was very easy to locate because it's like the rain

cleans it out so you can really see it.

Q Okay.

A You can see it pretty easily.

o) And you were trained to identi y the asbestos
in your in your class?

A Yes, 1in that in that class, yes.

Q In the class, were you also trained in sa ety

or asbestos?

A Uh huh.

Q Yes?

A Yes.

0 And is this the sa ety vest in picture

number 7 that you were given to wear at the job?

A That was not really or our sa ety there;
it's or or or the tra ic, you know, because
there was going to be equipment there. There was
going to be a truck I mean, trucks coming and
going.

Q So or trucks to see you?

A Uh huh.

o) But no equipment was given or a mask or
was let me withdraw.

Was any was any mask did they give you
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a mask or a respirator? Any other body equipment?

A No, they never gave us anything like that.
You see the pictures. That's the way we used to work.
0 Is this your own clothes that you're wearing

at the job?

A Yes, © course.
0 And did they give you any jumpsuit to wear?
A No, no, they wouldn't give us anything. I

you see this picture here

0 Number 5, yeah, I see.

A that lady, she's wearing her own clothes.
She's just, you know, using equipment like a routine.
But that actually doesn't solve anything.

Q Did you wash your clothes in your own washing
machine at home?

A @) course.

0 So the clothes you wore at the job site you
wore home, and then you washed them in your own home?

A Yeah, I would drive in my own car with those

clothes and would go.

Q Okay.
A The only thing that we would remove was
were our boots, because we were yeah, there was

like water, and, you know, we had to use boots or 1it.

0 And did you leave your boots at the job site,
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or in your truck? What happened to the boots?
A In my trunk.
Q Okay.
THE COURT REPORTER: Trunk or truck?
THE INTERPRETER: Trunk.

BY MR. BROOKES:

Q Was another worker there named Elvin?
A Yes.

Q And they call him Elvin Cuba?

A Cubille.

THE INTERPRETER: Cubille, C U B I L L E.
BY MR. BROOKES:

0 Okay. And how many workers were there?

A We were always at least three there.

There was a week that Cubille just couldn't make it,
so they brought another guy. But I don't remember his
name. At the end, 1 I remember correctly, we were
two, only, Salvador and I.

0 Could you describe or me how you did the
job, and what you would do when you ound the
asbestos?

A Our Jjob there was just to 1ind asbestos, just
to prove that there was asbestos there.

Q So did you use your rake and look with your

eye?
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A Yes. Well, vyeah, we kind o raked the dirt
around, and then we would ind it.
0 And when you ound it, did you put a lag in

the ground?

A No, I would pick it up. We would put it in a
bag, and we we would take we would take it
and back then, we didn't have that little house

there, or tent, and we would just leave it there,

SO or the inspectors to take a look at. We would
put it in a special bag or asbestos and we would tie
it up.

Q How would they know which piece o asbestos
came rom where on the site?

A It would depend on the area we were working
on. For example, 1 we were working in a speci ic
place, we would be raking around, and then we would
select. But we were always concentrated in this area,
a little bit over here, a little bit over there. But
it was just the whole area.

o) But they didn't record on the bag, it was

ound in like sector A 17

A No.
Q Okay. Were all the samples mixed together?
A Yes.

Q Okay.
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A Yeah, we would or example, I would start,
you know, gathering parts and put them all in the bag.
Once the bag was ull, I would just close it and would
start with another one.

0 And so 1 asbestos was ound in that
location, then the equipment would come and push it
into the mound; is that what happened?

A Yes, yes, 1 we were working in a speci ic
area, once we could prove somehow that there was
asbestos there, we would bring everything together to

the mound, yeah.

Q Was there just one mound, or many mounds?

A Just one.

0 Okay. And that's in shown in number 17?

A Yeah, Jjust one mound.

Q Now, it looks like that there's some grass
growing on the mound. Was there grass always growing

on that mound?

A Yes, because we stopped at some point. I
wouldn't I wouldn't be able to tell you or how
long: one week, two weeks. But, yeah, it was halted.

And a ter a while we started again, a ter we were told
that, well, they were going to take that mound away.
Q So i1s 1t correct to say in the beginning

there was no grass; but then a ter you stopped, there
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was enough time or the vegetation to grow, and then

you started up again?

A Uh huh, si.

0 Did he (sic) ever 1ind pipe ragments?

A That's what asbestos is.

0 Okay. What was the biggest piece that he
(sic) ound? Can he show in his hand?

A Like this big, smaller, smaller, until up

to this size.

Q

A

in order

order to

Q

area?

A

So no more than a couple o hands ull?

Yes.

Okay. All the way down to the ground up
ee grinds?

Yes.

Was there cattle or cows in the site?

Yes, yeah, we have to kind o scare them away
to work. Yeah, we had to scare them away in
be able to work.

Would they ever walk right through your work

Oh, yeah, o course. Because they knew

vegetation, you know, it was

THE COURT REPORTER: I'm sorry?

THE WITNESS: They knew vegetation that grew

up there, it was very yummy or them. So I'm
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saying, 1 I'm contaminated, those poor animals

are very contaminated, too, because they were

there with us all the time. In the morning when
we got there, we had to scare them away all the
time.

BY MR. BROOKES:

0 Did they lock the area with a ence?

A No, it's totally way open. When we scare
them away, they would come to this area right where
the the vegetation is right here. Because, you
know, there was shade there, so

Q Did you ever see anyone, any people, on the
site, or evidence that kids were using it when you

weren't working?

A No.

0 Any ATV bikes?

A No.

Q Okay. Any armers?

A No, no. Everybody that I saw there was

related to the job somehow.

Q Okay. Was there anyone cutting grass in the
area?
A No. The truck guy, or example, he used to

work there without protection at all, the one that

moved the mound, or, you know, removed dirt or stu
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How do yo

bathr

done.

u call this this this here?

THE INTERPRETER: Don't ask me.

THE WITNESS: You mentioned the name be ore.
MR. BROOKES: I'm going to take a ive minute

oom break. I'll be right back. We're almost

(A break was held.)

BY MR. BROOKES:

Q

A

Q

Is Salvador Nava, was he your supervisor?
Yes.

Did Salvador Nava ever tell you not to go

outside your area to look or asbestos?

A He used to tell us that the area o work was
that speci ic concentrated in that area.

Q Were you allowed to go to other portions o
the property outside your work area to look or

asbestos?

A

Q

No, we had to work in a speci ic area.

And how about were you allowed to look on

the roadways, the dirt roads that came into this work

area?

A

Q

health as

A

No, just in this area only.
Okay. Do you have any concerns or your own
a result o working on this site?

Well, yes, yes, O course. Actually, I need
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to see a specialist because it's been our months
about our months since I started to kind o have 1like
a cough, a constant cough, like a cold that never goes
away. But i1it's not a cold; it's just coughing and
coughing and coughing.

o) Okay. And he's he has have you been
tested yet?

A I'm in the process to be seen by a lung
specialist.

0 Okay. When you le t this site on your very
last day, was the site cleaned up then?

A When we withdrew rom the area, there were
only trucks there, trucks to remove the mound o dirt.

0 Did you ever go back a ter the trucks removed
the mound o dirt?

A No, I didn't come back go back a ter that.

o) Did any o the other workers you worked with
go back, a ter the mound was removed, to see 1 the

asbestos was all gone?

A I don't know what Salvador did, because we
was you know, he was in charge in that company.
But I don't know. The other guys were not documented,

undocumented, so

0 Undocumented in terms o asbestos

certi ication?
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A
countries
Q
A
Q
Cu Cub
A
the other
Q
this repo
A
some poin
it, or th
Salvador

Q

Schook?

A
Q
report.

A

Q

No,

Oh, undocumented
Yes.
And who

Elvis (sic)?

Elvin Cubille.

guy .

which were those guys?

that they were sent back to their

or alien status?

Was that

I don't remember the name o

They are back to their countries.

I think there's one other name mentioned in

rt. Let me see 1

Yeah, there were other

t. Because

I can

couldn't make 1it, so

ind 1it.

guys working there at

like one day Elvin couldn't make

but

a man named Michael

e other guy

and I, we were always there.
Okay. Do you remember

No.

Okay. Leigh Simmons?

No, I don't remember.

That's okay.
It's been it's been
I'm just checking some
A Sherrill Culliver?

No.

Okay.

years, you know.

names that are on the

Do you know an Eric Goeller?
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A

boss.

Q

I do remember Salvador because he was our

Okay. Do you remember anyone named Eric

Goeller, G O E L L E R?

A

BY MR.

Q

sure.

Q

Is that an inspector?

I think some kind o

Yeah, that sounds amiliar.

Maybe a sampler. Like a sampler, maybe?

Uh huh.

Someone named Robbie?

THE INTERPRETER: What's the name?
BROOKES :

Robbie, 1like Rob, Robbie, Robbie.

Simmons?

A

A

Q

I I might remember. But, no, I'm not
Okay. Is the woman in picture 5 Leigh
She might be. I don't remember her name.
Okay. Did you ever see

And she speaks English only, so
Did you ever see the owner o the property?
No.

Do you know where the asbestos in the trucks

was going?

A

I heard that supposedly they would be
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taken they used to take them to Okeechobee, a
speci ic location where it was supposed to be taken
to. There were only two locations where they could
get rid o the contaminated product, like in Daytona
or Okeechobee.
Q Okay. Is there anything else you remember
about the time you were working there?
A I don't remember much more. It's been so
long.
MR. BROOKES: Okay. I think that's it.
Thank you very much.
(Examination Under Oath concluded at

6:48 p.m.)
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CERTIFICATE OF OATH

STATE OF FLORIDA)

COUNTY OF LEE)

L,

the undersigned authority, certi y that

KATHERINE ORTEGA personally appeared be ore me and was

duly sworn.

WITNESS my hand and o

o) June,

2016.

(s 75 luae

icial seal this 27th day

Christi K. Cole

Notary Public State o Florida

My Commission No:

EE 860147

Expires: February 15, 2017

Personally Known:

Yes

OR Produced Identi ication:

Type o

Identi ication Produced:
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CERTIFICATE OF OATH

STATE OF FLORIDA)

COUNTY OF LEE)

I, the undersigned authority, certi y that
ALFREDO PEREZ CASTILLO personally appeared be ore me
and was duly sworn.

WITNESS my hand and o icial seal this 27th day

o June, 2016.

(s 75 luae

Christi K. Cole

Notary Public State o Florida
My Commission No: EE 860147
Expires: February 15, 2017

Personally Known:

OR Produced Identi ication: Yes

Type o Identi ication Produced: FLL ID Card
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REPORTER'S EXAMINATION UNDER OATH CERTIFICATE

STATE OF FLORIDA)

COUNTY OF LEE)

I, Christi K. Cole, Certi ied Pro essional Court
Reporter and Notary Public in and or the State o
Florida at Large, certi y that I was authorized to and
did stenographically report the Examination Under Oath
o} ALFREDO PEREZ CASTILLO; that a review o the
transcript was not requested, and that the transcript
is a true and complete record o my stenographic
notes.

I urther certi y that I am not a relative,
employee, attorney, or counsel o any o the parties,
nor am I a relative or employee o any o the parties'
attorneys or counsel connected with the action, nor am

I inancially interested in the action.

DATED this 27th day o June, 2016.

(o 75 uae

Christi K. Cole, Court Reporter
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Site A=Removed contaminated pile
Site B=Suspected crusher location

O =Sample Location
S Esherminch . =Sample #9: Positive for Chrysotile & Crocidolite
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f i Photo 1. Tex Development site Bonita Springs, FL.. AMRC Photo 2. Tex Development site; South / East berm.
- project # 09-071616-AC

g hoto 3. Contaminanted pile and area warning signs.

) PHoto 6. Loader spreading soil to be survyed for asbestos
fragments.

Photo 5. Decontamination and Re-hydration station.
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Photo 7. Workers utilizing hand tools to survey soil for Photo 8. Workers surveying soil for asbestos fragments.
asbestos fragments.

Photo 10. Asbestos fragments identified and removed.

\ 1 Photo 11. Contaminated soil disposed of in transport truck. ‘ Y/ Photo 12. Waste manifest given to each truck leaving the site,
and recorded daily.
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

May 1, 2017

Return Receipt Requested In Reply Refer to:
Certified Mail # 7015 3010 0001 1267 5553 EPA No: 46R-16-R4
Ralf Brookes, Esq.

Attorney for IPASS, Inc.
1217 E Cape Coral Parkway #107
Cape Coral, FL 33904

Certified Mail#: 7015 3010 0001 1267 5560
Matthew Farmer, Esq.

Farmer & Fitzgerald, P.A

102 W. Whiting St. Suite 501

Tampa, FL 33602

Re: Rejection of Administrative Complaint

Dear Mr. Brookes and Mr. Farmer:

On September 22, 2016, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received your complaint alleging that the Lee County School
District in Bonita Springs, Florida has violated Title VI of the Civil Rights Act of 1964 by siting
a new Title I high school that has a predominately minority student population (more than 50%
Hispanic and Black) on a parcel of land that is contaminated by asbestos and diesel fuel, and that
is located next to an extremely high-volume traffic roadway (I-75) generating additional air
pollution. ECRCO has determined that it cannot accept your administrative complaint for
investigation because it does not meet the jurisdictional requirements described in EPA’s
nondiscrimination regulation. As a result, this case is closed as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
discrimination complaints to determine acceptance, rejection, or referral. 40 C.F.R.

§ 7.120(d)(1). To be accepted for investigation, a complaint must meet the jurisdictional
requirements described in the EPA’s nondiscrimination regulation. First, the complaint must be
in writing. 40 C.F.R. § 7.120(b)(1). Second, it must describe an alleged discriminatory act that,
if true, may violate the EPA’s nondiscrimination regulation (i.e., an alleged discriminatory act
based on race, color, national origin, sex, age, or disability). Id. Third, it must be filed within





Mr. Ralf Brookes
Mr. Matthew Farmer Page 2

180 days of the alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed
against an applicant for, or recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.

After careful consideration, ECRCO has concluded that it cannot accept your complaint for
investigation because Lee County School District is not an applicant for, nor a recipient of, EPA
financial assistance. Therefore, ECRCO is closing this complaint as of the date of this letter. On
April 17,2017, ECRCO Case Manager, Ericka Farrell, contacted Mr. Brookes by telephone to
inform him that ECRCO is closing this complaint due to lack of jurisdiction over Lee County
School District. During the course of that conversation with Ms. Farrell, Mr. Brookes indicated
that he may be filing a new complaint against a potential EPA recipient that was identified, but
not named, in this current complaint that is being closed. ECRCO will act upon that complaint
once it is received.

If you have any questions about this letter, please contact Ericka Farrell, Case Manager, at (202)
564-0717, by e-mail at farrell.ericka@epa.gov or by mail at U.S. EPA, Office of General
Counsel, External Civil Rights Compliance Office, Mail Code 2310A, 1200 Pennsylvania

Avenue, N.W., Washington, D.C. 20460.
Sincerely, %

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

eo! Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Vickie Tellis

Acting Assistant Regional Administrator
Deputy Civil Rights Official

U.S. EPA Region 4
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE

OFFICE OF GENERAL COUNSEL
May 1, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail #: 7015 3010 0001 1267 5492 EPA No: 46R-16-R4

Dr. Gregory K. Adkins
Superintendent

The School District of Lee County
2855 Colonial Blvd.

Fort Myers, FL 33966

Re: Rejection of Administrative Complaint

Dear Dr. Adkins:

On September 22, 2016, the U.S. Environmental Protection Agency (EPA), External Civil Rights
Compliance Office (ECRCO) received a complaint alleging that the Lee County School District
in Bonita Springs, Florida has violated Title VI of the Civil Rights Act of 1964 by siting a new
Title I high school that has a predominately minority student population (more than 50%
Hispanic and Black) on a parcel of land that is contaminated by asbestos and diesel fuel, and that
is located next to an extremely high-volume traffic roadway (I-75) generating additional air
pollution. ECRCO has determined that it cannot accept this administrative complaint for
investigation because it does not meet the jurisdictional requirements described in EPA’s
nondiscrimination regulation. As a result, this case is closed as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
discrimination complaints to determine acceptance, rejection, or referral. 40 C.F.R.

§ 7.120(d)(1). To be accepted for investigation, a complaint must meet the jurisdictional
requirements described in the EPA’s nondiscrimination regulation. First, the complaint must be
in writing. 40 C.F.R. § 7.120(b)(1). Second, it must describe an alleged discriminatory act that,
if true, may violate the EPA’s nondiscrimination regulation (i.e., an alleged discriminatory act
based on race, color, national origin, sex, age, or disability). Id. Third, it must be filed within
180 days of the alleged discriminatory act. 40 C.F.R. § 7.120(b)(2). Finally, it must be filed
against an applicant for, or recipient of, EPA financial assistance that allegedly committed the
discriminatory act. 40 C.F.R. § 7.15.

After careful consideration, ECRCO has concluded that it cannot accept this complaint for
investigation because Lee County School District is not an applicant for, nor a recipient of, EPA
financial assistance. Therefore, ECRCO is closing the complaint as of the date of this letter. On
April 17, 2017, ECRCO Case Manager, Ericka Farrell, contacted a representative for





Dr. Gregory K. Adkins Page 2

complainants by telephone to inform him that ECRCO is closing this complaint due to lack of
jurisdiction over Lee County School District. During the course of that conversation with

Ms. Farrell, the representative indicated that he may be filing a new complaint against a potential
EPA recipient that was identified, but not named, in this current complaint that is being closed.
ECRCO will act upon that complaint once it is received.

If you have any questions about this letter, please contact Ericka Farrell, Case Manager, at (202)
564-0717, by e-mail at farrell.ericka@epa.gov or by mail at U.S. EPA, Office of General
Counsel, External Civil Rights Compliance Office, Mail Code 2310A, 1200 Pennsylvania
Avenue, N.W., Washington, D.C. 20460.

Sincerely,

L e ke

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

co; Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Vickie Tellis

Acting Assistant Regional Administrator
Deputy Civil Rights Official

U.S. EPA Region 4
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General Comment

Federal recipients of transportation funds have been empowered to self-regulate and develop outreach
and reporting methods without specific REQUIRED parameters which would assure compliance and
accuracy, currently lacking. The attached two documents provides a brief summary and includes an
Environmental Justice and Title VI complaint recently filed with specifics and public documents for
support. Reform to reporting, compliance documentation and language changes are necessary to
implement the intent of the law and guidelines established by NEPA. Unfortunately when laws like
MAP21 are passed and State recipients are allowed to disregard NEPA oversight to streamline
initiatives outlined in MAP21, these problems become even more convoluted.

Attachments

Comment
Letter date November 24, 2015

Attachments A-P
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February 12, 2016

Attention EPA committee

Changes and reform is much needed to assure the intent of the law is followed and protection measures
to those subjected to EJ and Title VI issues will be implemented and enforced as intended. My
community has been plagued by actions during an FHWA/DOT INDOT process to develop a new
transportation project which has caused considerable disregard for the application and intent of the
regulations you are trying to implement. This program is riddled with loop holes which allow these
processes to continue without regard for the civil rights of the citizens impacted as well as supporting
methods which do not protect or promote environmental justice concerns. Specific to our issue is a
community which has been blindsided by incorrect serious EJ disregards; inadequate public notices,
non-engagement of public officials, disregard for EJ and Title VI requirements to allow our community a
voice in a federal funded project called 169, Section 6. Allowing an agency to develop and implement
their own programs without enforcing adequate methods of compliance have left those these laws are
designed to protect, disregarded and lost in the loophole. Discrimination and problems continue
because of the inadequate reporting oversight, quality assurance, and lack of enforceable compliance
methods when rules are only suggestions. Please change the current policy!

How could this happen, you might ask, with all of the rules regulations, guidelines and manuals
produced to assure these discriminations could not occur? Please consider these:

1. Allowing an agency to self-police and establish policies not in concert with the intent of national
oversight. In the 2015 Federal Highway Administration Environmental Justice Reference Guide
on page 15 the statement “Agencies may make their own determinations and assumptions to
identify persons or populations and then document their assumptions in planning and
environmental documents.” ( See # 5 below for further details) This is only one of many “softly”
written guidelines that support and condone an agencies disregard or manipulation of
programs. Verbiage throughout guidance documents use words like MAY, SHOULD, DEVELOP
INTERNAL METHODS — The crux of the problem is that guidance documents allow for arbitrary
interpretations. Although considerable suggestions and references are identified to prevent EJ
injustices by involving the many planning agencies(MPO, STP, Etc) these oversight agencies are
not a part of the early planning stages which leave those entitled to EJ and Title VI participation
and engagement to fall through the cracks. This vague wording and casual reference does not
provide the specific oversight and guidance federal agencies need as is evident by the issues at
hand now. Establish Federal RULES for all agencies, enforce COMPLIANCE, establish SEVERE
PENTALTIES, and remove internal SELF-POLICING.

2. Not establishing a proactive compliance review and reporting method which insures a reporting
agency is reporting the facts. As we reviewed documents submitted to NEPA regarding public
outreach and engagement it was obvious that no detail was required. Only statements and





statistic numbers — total number of programs, efforts, programs. This information was and
continues to be inaccurately reported specific to a project in our community I-69 section 6.
When the document is read, it appears as though adequate measures were taken — but without
out facts, a spread sheet with specific milestone or reportable dates along with details are
needed for an accurate determination of compliance. Too much is left up to each project to
develop their own reporting a compliance documents. Standardize documents and reports for
all projects, by EPA not the agency receiving the funds.

Establishment of arbitrary deadlines for reporting problems. This is critical to understanding the
scope and magnitude of project manipulation; by the time we learn of an issue we have
exceeded the time allowed to report the problem. Eliminate deadlines!

Not having a real time liaison of the federal government to address immediate compliance
questions, compounds the problem. As a brief example, in a recent public meeting to discuss
route issues NO ATTEMP WAS MADE TO reach out to those which would be impacted by these
decisions. We requested attempts be made to reach out to LEP, ethnic, low income, and EJ
areas which do not have access to the internet or paper. Even the most basic request to have
an option on the phone system to direct LEP or other demographics to another method to reach
out. These were all denied. When the project manager was asked what efforts were made to
reach out and engage these demographics we were informed there was none done nor were
they required to until after decisions are made about where the routes will go. This
conversation is document in writing and will be included in supportive attachments by one
citizen when they file their comments. It was not until a week after the meeting any material
was made available in Spanish — and it was brief, incomplete and not public. Projects should
have an outside agency liaison with EPA to address questions and receive answers. In our
project, there is no one who can help. We can write comments — but there is no method to
return answers! This process is not proactive in preventing problems, regardless of
demographics. We have no communications process for other than English speaking citizens
with computers or phones, but help or responses are not available regardless.

Reporting incorrect or subjective data, not objective data! When INDOT was asked specifically
how they were obtaining their demographics | was directed to a form passed out in public
meetings, and only available in English on their web link. | asked why the questions asked were
presented in such a manner that incorrect data would be reported (example age — they do not
list 60 and above but combine 65 and under which would report age demographics other that
directed by EJ) | also asked why this does not ask LEP or Nationality questions. | was told this
was the approved NEPA form. EPA can refer to information obtained 15 years ago, not current
nor representative of issues at hand. Look at the specifics of our 169 project. Demographics,
Water, air, flora and fauna information used to refine route selection to the best options was
grossly misrepresented. A tighter window of data validity would require updated reporting of
facts. Again, relating to No.4 above, we have no method to report problems or ask for
intervention when we see problems occurring. As an example for 169 section 6 INDOT stated
they asked the members of the CAC committee to identify persons and populations and had
circulated a survey. Considering INDOT hand selects the members of the CAC, did not include
members from impacted areas until after decisions were made, and that those selected did not
represent any community organization which might have this information — they system is
flawed. There should be clear and concise requirement to identify, engage and include





appropriate demographics. When the funded agency is also the one developing their own
guidelines and reporting methods, injustices occur. In our instance of transportation planning,
INDOT determined there was no need to comply with early on interactions until a final plan was
developed. Although this may be optimal for budgeting, it prevents those most subject to
impacts to be a part of the early planning — where alternative routes might go. Language is
vague and nonspecific for all types of transportation projects. EPA should identify specific
outreach and engagement criteria and require documentation from county or community
leaders to confirm adequate attempts were made. Identify a time window that data can be
used - Lingering projects are positioned to violate EJ and Title VI requirements -“ A tier 1 was
done in SOME areas 15 yrs ago”. Laws have changed, current assessments specific to EJ is
grossly needed for early stage development. The canned answer is, we will reevaluate during
the Tier 2 in the EIS — Routes and decisions are made based on bad or old information
presenting the alternative routes process to advance substandard choices with major impacts
to EJ. These decisions are made because end users like INDOT are empowered to make their
own rules and is allowed to present data in a manner that is misleading and subjective.
Develop mandatory procedures, policies, reporting and disclosure methods that allow citizens
to review the real facts!

Although there are guidelines an entity like INDOT should follow, the current system does not
provide for program quality assurance or compliance approvals at all development stages. Agencies
are allowed to develop their own requirement. Biased involvement of stake holders and agency
involvement, which is supposed to provide protection of these civil and environmental rights, have
and are continuing during this federal project. Regulatory documents are not inclusive of the full
scope of oversight and reporting critical to protect our rights. Yes a document may say a survey of
privately owned property requires notice prior to implementation, but it does not identify a time
range. Currently notification could have occurred 4 years ago, time frame and limits are inadequate.
Documents need to be refined to restrict the scope of public engagements and notifications.

This INDOT 169 project for section 6 has been the perfect storm; MAP 21 negated regulatory
requirements of NEPA (per INDOT); preliminary studies critical to protect our community and lands
regarding Title VI and EJ which should be identified in Tier 1 — were disregarded as no Tier 1 was
required; No State transportation plan, no MPO, no planning agency intervening on our behalf was
engaged because INDOT deemed their participation not required until the final routes were
approved.

Yes INDOT is meeting EJ and Title requirements by conducting training — but this project has failed to
implement the intent and actions necessary to assure our communities rights. The current system
has failed, this federal agency has been empowered to make their own regulations, implement what
is best for the project and continues to demonstrate a lack of respect or support of methods to
allow early engagement and considerations critical to assure Environmental Justice and Title VI
rights are a part of the greater picture.

Changes to the EPA regulations are critical to correct these oversights. Implement ongoing quality
assurance and regulatory involvements that includes factual specific data and project planning
documents that can be reviewed and signed off on prior to allowing the next stage of development.
The FDA has a great method in place to assure product and drug safety development. Similar





compliance techniques and audits could be incorporated to protect projects of this nature.
Implement a hot line and method to report issues or ask questions outside of the current system.
Currently, there is only a method to file a complaint — there is no system in place for a person to call
and ask for help to understand what is going on or to report a concern before it becomes a problem.

It is time to empower and assure the citizens that their rights cannot be disregarded by this federal
process. Implementing changes addressed in the proposed EPA regulations will be a good step in
this direction. Engage local civilians in the process of compliance. Eliminate a federal agencies
influence in projects which allows them to hand pick and appoint those who are supposed to
represent the community on community action committees. Reporting, accountability, compliance,
and community engagement is critical to assuring federal projects are conducted with consideration
to those who call this home and pay the taxes to support these projects.

The Greater Mooresville Area Committee was established to represent and inform citizens near
northern Morgan County in Indiana regarding the processing surrounding the unexpected route
changes which will impact our community during a federal highway project called 1-69 Section 6.
We are over 1,000 voices strong and on their behalf, file the above comments to be reviewed. The
processes which continue to allow this federal program to blindside a community and disregard the
EJ and Title VI Civil rights must change. We say enough is enough, please enact changes to assure
any federal program follows guidelines and is developed to protect the rights of all.
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May 19, 2017

In Reply Refer to:
EPA File No: 49X-16-R5

Re: Rejection and Referral of Administrative Correspondence

-

On February 25, 2016, the U.S. Environmental Protection Agency (EPA) External Civil Rights
Compliance Office (ECRCO) received your comment in response to the Notice of Proposed
Rulemaking to Amend EPA’s Nondiscrimination Regulation. At that time, you attached to your
comments a document alleging that an Indiana Department of Transportation (INDOT) project is
not in compliance with Title VI of the Civil Rights Act of 1964. ECRCO cannot accept your
complaint for investigation because it does not meet the jurisdictional requirements set forth in
EPA’s nondiscrimination regulation. As a result, this case is closed as of the date of this letter.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of each
administrative complaint for acceptance, rejection, or referral. To be accepted for investigation,
a complaint must meet the jurisdictional requirements described in EPA’s nondiscrimination
regulation. First, it must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, the complaint must
describe an alleged discriminatory act that, if true, would violate EPA’s nondiscrimination
regulation (i.e., an alleged discriminatory act based on race, color, national origin, age, sex, or
disability). Id. Third, it must be filed within 180 days of the alleged discriminatory act. See 40
C.F.R. § 7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient
of, EPA assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

On September 28 2016, Brittany Martinez, ECRCO Case Manager, contacted you to clarify
whether you intended to file a complaint concerning the issue you raised with your comment.
Based on your email response to her that same day, we understand that you do wish to file a
complaint. Specifically, your email response states that it was your “understanding that the
forms [you] filed would facilitate the Title VI complaint to be initiated” and that “INDOT
continues with their administrative policies putting others at disadvantages for the same reasons
identified with no champion for Title VI impacted citizens.” After careful review, ECRCO is
rejecting your complaint for investigation because it is against INDOT, which is not a recipient
of EPA assistance.





However, it is ECRCO’s understanding that the U.S. Department of Transportation, Federal
Highway Administration (FHWA) may have jurisdiction over the matter you complained about
in your comment. Accordingly, this matter is being referred to FHWA for appropriate action. A
copy of the letter of referral to FHWA is enclosed. The contact person at the FHWA is

Ms. Nichole McWhorter, Federal Highway Administration, U.S. Department of Transportation,
Office of Civil Rights, 1200 New Jersey Avenue, S.E., 8" Floor E81-105, Washington, D.C.
20590.

If you have any questions regarding this letter, please contact Brittany Martinez at (202) 564-
0727 or by mail at the U.S. EPA External Civil Rights Compliance Office (Mail Code 2310A),
1200 Pennsylvania Avenue, N.W., Washington D.C. 20460-1000.

Sincerely,

L Py

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

Enclosure

o Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Cheryl Newton

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 5










Ms. Nicole McWhorter Page 2

If you have any questions regarding this letter, please contact Brittany Martinez at (202) 564-
0727 or by mail at the U.S. EPA Office of Civil Rights (Mail Code 1201A), 1200 Pennsylvania
Avenue, N.W., Washington D.C. 20460-1000.

Sincerely,

AL LA

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

Enclosure

ce: Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Cheryl Newton

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA. Region 5
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Return Receipt Requested In Reply Refer to:
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Nichole McWhorter

Coordination & Compliance Program Manager
Federal Highway Administration

U.S. Department of Transportation

1200 New Jersey Avenue, S.E.

Eighth Floor E81 — 105

Washington, D.C. 20590

Re: Referral of Administrative Correspondence

Dear Ms. McWhorter:

On February 25, 2016, the U.S. Environmental Protection Agency (EPA) External Civil Rights
Compliance Office (ECRCO) received a comment in response to the Notice of Proposed
Rulemaking to Amend EPA’s Nondiscrimination Regulation. The commenter,
included a document alleging that an Indiana Department of Transportation (INDOT) project is
not in compliance with Title VI of the Civil Rights Act of 1964. As INDOT is not a recipient of
EPA financial assistance, ECRCO lacks jurisdiction over this matter and has closed this
complaint as of the date of this letter.

Based on correspondence on April 7,2017, between Brittany Martinez, ECRCO Case Manager,
and Kevin Ressler, National Title VI Coordinator for the U.S. Department of Transportation
Federal Highway Administration (FHWA), it is ECRCO’s understanding that FHW A may have
jurisdiction over the matters alleged by/IEIENEE Accordingly, we are referring this matter
to your office for appropriate action. A copy of ECRCO’s closure letter tcﬁand a
copy of her original comment and email exchange with EPA are enclosed. We have notified

ﬁthat her complaint has been forwarded to FHWA for appropriate action and have
provided her your contact information.





Ms. Nicole McWhorter Page 2

If you have any questions regarding this letter, please contact Brittany Martinez at (202) 564-
0727 or by mail at the U.S. EPA Office of Civil Rights (Mail Code 1201A), 1200 Pennsylvania
Avenue, N.W., Washington D.C. 20460-1000.

Sincerely,

e =

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

Enclosure

oc; Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Oftice

Cheryl Newton

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 5










February 12, 2016

Attention EPA committee

Changes and reform is much needed to assure the intent of the law is followed and protection measures
to those subjectad to E) and Title VI issues will be implemented and enforced as intended. My
community has been plagued by actions during an FHWA/DOT INDOT process to develop a new
transportation project which has caused considerable disregard for the application and intent of the
regulations you are trying to implement. This pragram is riddted with loop holes which aliow these
processes to continue without regard for the civil rights of the citizens impacted as well as supporting
methods which do not protect or promote environmental justice concerns. Specific to ourissueis a
community which has been blindsided by incorrect serious E) disregards; inadequate public natices,
non-engagement of public officials, disregard for £) and Title VI requirements to allow our community a
voice in a federal funded project called 169, Section 6. Allowing an agency to deveiop and implement
thair own programs without enforcing adeguate methods of compliance have left those these laws are
designed to protect, disregarded and last in the Jocophole. Discrimination and problems continue
because of the inadequate reporting oversight, guality assurance, and lack of enforceable compliance
methods when rules are only suggestions. Please change the current policy!

How couid this happen, you might ask, with all of the rules regulations, guidelines and manuals
produced to assure these discriminations could not occur? Please consider these:

1. Allowing an agency to self-police und establish policies not in concert with the intent of nationa!
oversight. In the 2015 Federal Highway Administration Environmental Justice Reference Guide
on page 15 the statement “Agencies may make their own determinations and assumptions to
identify persons or populations and then document their assumptions in planning and
environmental documents.” ( See # 5 below for further details) This is only one of many “softily”
written guidelines that support and condone an agencies disregard or manipulation of
programs. Verhiage throughout guidance documents use words like MAY, SHOULD, DEVELGP
INTERNAL METHODS — The crux of the problem is that guidance documents allow for arhitrary
interpretations. Although considerable suggestions and references are identified to prevent El
injustices by invoiving the many planning agencies(MPO, STP, £tc} these oversight agencies are
not a part of the early planning stages which leave those entitled to E) and Title VI participation
and engagement to fali through the cracks. This vague wording and casual reference does not
provide the specific oversight and guidance federal agencies need as is evident by the issues at
hand now. Fstablish Federal RULES for all agencies, enforce COMPLIANCE, establish SEVERE
PENTALTIES, and remave internal SELF-POLICING.

2. Not establishing a proactive compliance review and reporting method which insures o reporting
agency is reporting the facts. As we reviewed documents submitted to NEPA regarding public
putreach and engagement it was obvious that no detail was required. Only statements and





statistic numbers ~ total number of programs, efforts, programs. This information was and
continues to be inaccurately reported specific to a project in our community i-69 section 6.
When the document is read, it appears as though adequate measures were taken — but without
out facts, a spread sheet with specific milestone or reportable dates along with details are
needed for an accurate determination of compliance. Teo much is left up to each project to
develop their own reporting a compliance documents. Standardize documents and reports for
all projects, by EPA not the agency receiving the funds.

Establishment of arbitrory deadiines for reporting problems. This is critical to understanding the
scope and magnifude of project manipulation; by the time we learn of an issue we have
exceaded the time allowed to report the problem. Eliminate deadlines!

Not having o reol time ficison of the federal government to address immediate compliance
questions, compounds the prablem. As a brief example, in a recent public meeting to discuss
route issues NO ATTEMP WAS MADE TO reach out to those which would be impacted by these
decisions. We requested attempts be made to reach cut to LEP, ethnic, iow income, and EJ
areas which do not have access to the internet or paper. Even the most basic request to have
an option en the phone system to direct LEP or other demographics to another methad to reach
out. These were all denied. When the project manager was asked what efforts were made to
reach out and engage these demographics we were informed there was none done nor were
they required to until after decisions are made about where the routes will go. This
conversation is document in writing and will be included in supportive attachments by one
citizen when they file their comments. 1f was not uniil a week after the meeting any material
was made available in Spanish —~ and it was brief, incomplete and not public. Projects should
have an outside agency liaison with EPA to address guestions and receive answers. In our
project, there is no one who can help. We can write comments - but there is no method to
return answers{ This process is not proactive in preventing problems, regardless of
demographics. We have no communications process for other than English speaking citizens
with computers or phones, but help or responses are not available regardless.

Reporting incorrect or subjective data, not objective data! When INDOT was asked specifically
how they were ohtaining their demographics | was directed to a form passed out in public
meetings, and only available in English on their web link. I asked why the questions asked were
presented in such a manner that incerrect data would be reported {example age — they do not
iist 60 and above but combine 65 and under which would report age demographics other that
directed by E!) 1 also asked why this does not ask LEP or Nationality questions. | was told this
was the approved NEPA form. EPA can refer to information obtained 15 years ago, not current
not representative of issues at hand. Look at the specifics of our 163 project. Demographics,
Water, zir, flora and fauna information used to refine route selection to the best options was
grossly misrepresented. A tighter window of data validity would require updated reporting of
facts. Again, relating to No.4 above, we have no method to report problems or ask for
intervention when we see problems occurring. As an exampie for 169 section 6 INDQOT stated
they asked the members of the CAC committee to identify persons and populations and had
circulated a survey. Considering INDOT hand selects the members of the CAC, did not include
members from impacted areas until after decisions were made, and that those sefected did not
represent any cornmunity organization which might have this information — they system is
flawed. There should be clear and concise requirement to identify, engage and include





appropriate demographics. When the funded agency is also the one developing their own
guidelines and reporting methods, injustices occur. In our instance of transportation planning,
INDOT determined there was no need to comply with early on interactions untii a final plan was
developed. Although this may be optimal for budgeting, it prevents thaose most subject to
impacts to be a part of the early planning —~ where alternative routes might go, language is
vague and nonspecific for all types of transportation projects. EPA should identify specific
outreach and engagement criteria and require documentation from county or community
leaders to confirm adequate attempts were made. ldentify a time window that data can be
used — Lingering projects are positioned to violate EJ and Title Vi requirements — A tier 1 was
done in SOME areas 15 yrs ago”. Laws have changed, current assessments specific to El is
grossly neaded for early stage development. The canned answer is, we wiill reevaluate during
the Tier 2 in the EI$ — Routes and decisions are made based on bad or old information
presenting the alternative routes process to advance substandard choices with major impacts
to El. These decisions are made because end users like INDOT are empowered to make their
own rules and is allowed to present data in a manner that is misieading and subjective.
Develop mandatory procedures, policies, reporting and disclosure methods that allow citizens
to review the real facts!

Although there are guidelines an entity like INDOT shouid follow, the current system does not
provide for prograrn quality assurance or compliance approvals at all development stages. Agencies
are allowed to develop their own requirement. Biased involvement of stake holders and agency
involvement, which is supposed to provide protection of these civil and environmental rights, have
and are continuing during this federal project. Regulatory documents are not inclusive of the full
scope of oversight and reporting critical to protect our rights. Yes 8 document may say a survey of
privately owned property requires notice prior to implementation, but it does not identify a time
range. Currently notification could have occurred 4 years ago, time frame and jimits are inadequate.
Documents need 1o be refined to restrict the scope of public engagements and notifications.

This INDOT 169 project for section 6 has been the perfect storra; MAP 21 negated regulatory
requirements of NEPA {per INDOT); preliminary studies critical to protect cur community and lands
regarding Title V1 and EJ which should be identified in Tier 1 — were disregarded as no Tier 1 was
required; No State transportation plan, no MPQ, no planning agency intervening on our behalf was
engaged because INDOT deemed their participation not required until the final routes were
approved,

Yes INDOT is meeting EJ and Title requirements by conducting training — but this project has failed to
implement the intent and actions nacessary to assure our communities rights. The current sysiem
has failed, this federal agency has been empowered to make their own regulations, implement what
is best for the project and continues to demonstrate a lack of respect or support of methods to
aliow early engagement and considerations critical to assure Environmental Justice and Title Vi
rights are a part of the greater picture.

Changes to the EPA regulations are crifical to correct these oversights. implement ongoing quality
assurance and reguiatory involvements that includes factual specific data and project planning
dacuments that can be reviewed and signed off on prior to allowing the next stage of development.
The FDA has a great method in place to assure product and drug safety development. Simitar





compliance techniques and audits could be incorporated to protect projects of this nature.
Implement a hot line and method to report issues or ask questions outside of the current system.
Currently, there is only a method to file 2 complaint — there is no system in place for a person to call
and ask for help to understand what is going on or to report a concern before it becomes a problem.

it is time to empower and assure the citizens that their rights cannot be disregarded by this federal
process. implementing changes addressed in the proposed EPA regulations will be a good step in
this direction. Engage local civilians in the pracess of compliance. Eliminate a federal agencies
influence in projecis which allows them to hand pick and appoint those who are supposed to
represent the community on community action committees. Reporting, accountability, compliance,
and community engagement is ¢ritical to assuring federal projects are conducted with consideration
to those who call this home and pay the taxes to support these projects.

The Greater Mooresville Area Committee was established to represent and inform citizens near
northern Morgan County in Indiana regarding the processing surrounding the unexpected route
changes which will impact our community during a federal hi

s

'%r‘btesses which continue to allow this federa) program to bimds:de acom munlty and d;sregard the
EJ and Title V] Civil rights must change. We say enough is enocugh, please enact changes to assure
any federal program follows guidelines and is developed to protect the rights of all.

Pameia Rogers
pirogers@iu.edu
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May 19, 2017
Return Receipt Requested In Reply Refer to:
Certified Mail No.: 7015 3010 0001 1267 5713 EPA File No: 49X-16-R5

Joe McGuinness

Commissioner

Indiana Department of Transportation
100 North Senate Avenue
Indianapolis, IN 46204-2251

Re: Referral of Administrative Correspondence

Dear Commissioner McGuinness:

On February 25, 2016, the U.S. Environmental Protection Agency (EPA) External Civil Rights
Compliance Office (ECRCO) received a comment in response to the Notice of Proposed
Rulemaking to Amend EPA’s Nondiscrimination Regulation. The commenter included a
document alleging that an Indiana Department of Transportation (INDOT) project is not in
compliance with Title VI of the Civil Rights Act of 1964. As INDOT is not a recipient of EPA
financial assistance, ECRCO lacks jurisdiction over this matter and has closed this complaint as
of the date of this letter.

ECRCO understands that the U.S. Department of Transportation Federal Highway
Administration (FHWA) may have jurisdiction over the matters alleged in this complaint. We
have notified the Complainant that her complaint has been forwarded to FHWA for appropriate
action.





Commissioner Joe McGuinness

Page 2

If you have any questions regarding this letter, please contact Brittany Martinez at
(202) 564-0727 or by mail at the U.S. EPA Office of Civil Rights (Mail Code 1201A), 1200
Pennsylvania Avenue, N.W., Washington D.C. 20460-1000.

CC:

Kenneth Redden
Acting Associate General Counsel
Civil Rights & Finance Law Office

Cheryl Newton

Acting Deputy Regional Administrator
Acting Deputy Civil Rights Official
EPA, Region 5

Sincerely,

AL Dok

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel





